Biljana JanjiĆ | Kosana Beker | Valentina LepojeviĆ

PROTECTION OF SEXUAL AND
REPRODUCTIVE RIGHTS OF WOMEN
WITH MENTAL Disabilities AND
PROTECTION FROM VIOLENCE

MDRI-S
Funded by

With the support of the United Nations Trust Fund to End Violence against Women within the project
“Accessible Services for Women with Disabilities Survivors of Custodial Violence” implemented by
the Mental Disability Rights Initiative MDRI-S and Women’s Rights Organization FemPlatz.

1

2

There are 18,250 people living in Serbia in
some form of collective accommodation,1
and over 11,000 people have some form of
disability.2 Data from 2016 show that there
are slightly more men than women in institutions for accommodation of adults with
disabilities,3 while in institutions for children
and youth about 40% are girls and women.4
People with disabilities living in residential
institutions are violated many rights on a
daily basis and are at risk of neglect, abuse
and violence. Women and girls with disabilities are repeatedly discriminated, based on
gender, disability and the fact that they live
in an institution, and are exposed to specific
forms of gender-based violence, such as
forced abortions, contraception without
informed consent, sexual harassment and
sexual violence, forced sterilization.5
In residential institutions, women are exposed to all forms of horizontal (by the users)
and vertical (by the employees of the institution) violence. Their position and exposure
to violence in institutions are not sufficiently
visible in Serbian public policies.

General Comment no. 3 Committee on the
Rights of Persons with Disabilities (CRPD
Committee)
Institutionalization can expose people with disabilities to violence and abuse, and women with
disabilities are at particular risk.

The CRPD Committee is concerned about violence, sexual and reproductive health and discrimination of women and girls with disabilities.
(CRPD/C/GC/3)

Some forms of violence can be considered cruel,
inhuman, degrading treatment and punishment,
as pointed out by the Committee on the Rights of
the Child in relation to children living in residential institutions, and especially to children with
developmental disabilities.
Children with developmental disabilities, especially those with intellectual disabilities, are more
likely to be victims of physical and sexual violence.
(CRPD/C/GC/3; CRC/C/SRB/CO/2-3 para. 32b,c)

The Committee on the Elimination of Discrimination against Women (CEDAW Committee) is concerned about the increase in all
forms of gender-based violence against women
with disabilities in institutions, and recommended that Serbia conduct an analysis on the
prevalence and causes of gender-based violence
against women and girls ensuring that it includes women with disabilities, including those
in institutions. (CEDAW/C/SRB/CO/4, para. 23a i

Women with disabilities face barriers to access to justice, including violence and abuse,
due to widespread stereotypes, discrimination, and a lack of procedural and reasonable
adjustments. This may cause doubts about
the credibility of their statements, rejection
of their reports, which further leads to impu24a)(CEDAW/C/SRB/CO/4, para. 23a i 24a)
nity and invisibility of the problem. Women
with disabilities often need support, so they
are afraid to report violence because of the possibility of losing the necessary support. The situation is
further aggravated for women with disabilities in residential institutions because the perpetrators are
aware that there is a low risk of detection and punishment, given that these women have difficulty or
are denied access to support services. 3

1 Collective accommodation includes social care institutions for the accommodation of children and youth, institutions for children with disabilities, institutions for the accommodation of adults and the elderly, institutions for the accommodation of adults
with disabilities, mental disabilities and psychosocial disabilities.

2 Milan M Marković, Osobe sa invaliditetom u Srbiji: popis stanovništva, domaćinstava i stanova 2011. u Republici Srbiji,
Republički zavod za statistiku, Beograd, 2014, str. 86, (Milan M. Marković, Persons with Disabilities in Serbia: 2011 Census of Population, Households and Dwellings in the Republic of Serbia, Statistical Office of the Republic of Serbia, Belgrade, 2014, p. 86)
3 Izveštaj o radu ustanova socijalne zaštite za odrasle i starije sa mentalnim, intelektualnim, telesnim ili senzornim
teškoćama za 2016. godinu, Republički zavod za socijalnu zaštitu, Beograd, 2017, str.13 (Report on the work of social care
institutions for adults and the elderly with mental, intellectual, physical or sensory disorders for 2016, Republic Institute for
Social Protection, Belgrade, 2017, p. 13)
4 Izveštaj o radu ustanova za smeštaj dece i mladih za 2016. godinu, Republički zavod za socijalnu zaštitu, Beograd, 2017, str. 18
(Report on the work of institutions for accommodation of children and youth for 2016, Republic Institute for Social Protection, Belgrade,
2017, p. 18)
5 The act of forced sterilization has not yet been incriminated in Serbia. Forced abortion is incriminated as a qualified form of the
criminal offense of illegal termination of pregnancy, and the law does not mention the informed consent of a woman to have an
abortion. By giving contraceptives to women in residential institutions without their prior informed consent, several criminal
offenses can be committed: abuse and torture, negligent medical care and abuse of official position.
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By ratifying international conventions on human rights, the Republic of Serbia has committed itself to
harmonizing its national legislation with international treaties and standards.
By ratifying the Convention on the Elimination of All Forms of Discrimination against Women, States
have undertaken to pursue without delay, using all means at their disposal, a policy of eliminating
women discrimination, and to take appropriate measures to amend or repeal laws, regulations, customs and practices representing women discrimination.6
The Convention on the Rights of Persons with Disabilities stipulates that persons with disabilities
have the right to equal recognition before the
law, and states have committed themselves to
recognizing the right of persons with disabilities to legal capacity, on an equal basis with others in all aspects of life.7 The provisions of the
Family Law and the Law on Non-Contentious
Proceedings, which contain substantive and
procedural provisions regarding legal capacity,
are not in line with international standards.

The consequences of deprivation of legal capacity are very serious, complex and far-reaching. A person deprived of legal capacity cannot
make decisions on his/her own behalf, has no
possibility to choose where he/she wants to live
and with whom, cannot dispose of his/her property, cannot marry, decide on birth, has no right
to vote.8 In most cases, the existence of a disability, in the form of a medical diagnosis, is a reason
for deprivation of legal capacity, although this is
contrary to national anti-discrimination legislation. The practice of full deprivation of legal capacity mostly affects people with intellectual and
psychosocial disabilities.9

The CRPD Committee recommended that
Serbia include the perspective of women
and girls with disabilities in gender equality policies, programs and strategies and
the gender perspective in disability strategies, eradicate multiple and cross-discrimination in all spheres of life, and take appropriate measures to prevent and combat the
multiple and cross-discrimination faced by
women and girls, in particular in access to
justice, education, health care, employment
and protection from violence and abuse.
(CRPD/C/SRB/CO/1 para. 12a, b)

CEDAW Committee is concerned about the
guardianship regime in Serbia, which limits
the legal capacity of many women with disabilities, making it impossible for them to
marry, found a family, access justice or vote.
(CEDAW/C/SRB/CO/4, para. 45)

Choices of women with disabilities in Serbia, in particular women with intellectual and psychosocial
disabilities are often ignored, they are deprived of legal capacity by which they are deprived of all human rights while the risk of violence and institutionalization is increased.

As many as 76.2% of adult women and men in social care institutions are deprived of legal
capacity.
In most cases, they did not give consent for accommodation in the institution, a disand/or
they are in institutions against their will.

6 Article 2, paragraph 1, item f) of the Law on Ratification of the Convention on the Elimination of All Forms of Discrimination
Against Women, “Official Journal of the SFRY – International Agreements”, no. 11/81
7 Article 12 of the Law on Ratification of the Convention on the Rights of Persons with Disabilities, “Official Gazette of the
Republic of Serbia – International Agreements”, no. 42/2009
8 Kosana Beker, Lišenje poslovne sposobnosti – Zakoni i praksa u Republici Srbiji, Inicijativa za prava osoba sa mentalnim
invaliditetom MDRI-S, Beograd, novembar, 2014. godine, str.7, (Kosana Beker, Deprivation of legal capacity – Laws and practice in
the Republic of Serbia, Mental Disabilitiy Rights Initiative MDRI-S, Belgrade, November 2014, p. 7)
9 Kosana Beker, Tijana Milošević, Nasilje nad ženama sa invaliditetom u rezidencijalnim institucijama – polazna studija, (Violence
against women with disabilities in residential institutions – a baseline study), Mental Disability Rights Initiative MDRI-S, Beograd,
2017, p. 111)
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The results of case law research on legal capacity proceedings show that the practice of full deprivation of legal capacity is very widespread.10
Full deprivation of legal capacity – 74%

Partial deprivation of legal capacity – 11%
Extension of parental right – 6%

Restoration of legal capacity – 3%
Other – 6%

The chart shows the outcomes of court proceedings in which it was ruled
on legal capacity in the period 2013-2016.11

Research shows that the risk of abuse of people with mental disability increases from the
moment they are placed in an institution.
By ratifying the Council of Europe Convention on Preventing and Combating Violence against Women
and Domestic Violence (Istanbul Convention), states have committed themselves to take the necessary
legislative or other measures and ensure that abortion is incriminated without prior and informed
consent of a woman, as well as surgery with the aim or consequence of preventing the natural reproduction of a woman without her informed consent or understanding of the procedure.12
The Council of Europe’s Group of Experts on Actions against Violence against Women
and Domestic Violence (GREVIO Group) published the first report for the Republic of Serbia
on January 22, 2020.

Serbia should ensure that guardians and healthcare professionals, in all circumstances, respect
and act in accordance with informed and free consent of women and ensure that that consent would be complied with in the performance of medical procedures, such as abortion and
sterilization, especially when it comes to women with disabilities who are placed in institutions.

GREVIO group encourages decision makers in Serbia to adopt a comprehensive national strategy
on violence against women, recognizing all forms of violence against women and reflecting the
specific needs of women at risk of intersectional discrimination, especially women belonging
to minority groups, women with disabilities and migrant women, to ensure that all healthcare
professionals take responsibility for detecting all forms of violence against women covered by
the Convention, to ensure the safety of all victims and to refer them to competent specialized
services, recognizing that victims exposed to intersectional discrimination, including women
with disabilities, migrant and Roma women face specific barriers to seeking help, as well as to
ensure that healthcare services are accessible to all women, including women with disabilities.
10 The research was conducted in the period from January 2013 to January 2016 in 56 basic courts, where there were the total of
5,280 proceedings in which someone’s legal capacity was ruled on, and in 90% of cases persons were fully or partially deprived of
legal capacity.
11 Kosana Beker i Tijana Milošević, Poslovna sposobnost: Sudska praksa i zakoni u Srbiji u 2016. godini, Inicijativa za prava osoba
sa mentalnim invaliditetom MDRI-S, Beograd, 2016, str. 30. (Kosana Beker i Tijana Milošević, Legal capacity: Judicial practice and
laws in Serbia in 2016, Mental Disability Rights Initiative MDRI-S, Belgrade, 2016, p. 30)
12 Article 39 of the Law on Ratification of the Council of Europe Convention on Preventing and Combating Violence against
Women and Domestic Violence, “Official Gazette of the Republic of Serbia – International Agreements”, No. 12 of October 31, 2013.
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Negative attitudes and prejudices towards
the sexuality of women with intellectual disabilities result in the complete absence of this
topic from public policies. When it comes to
sexual and reproductive health, families
and healthcare professionals often send a
message to women with disabilities that they
should not have children.13 Women with disabilities are at particularly high risk of forced
sterilization, especially if they are deprived of
legal capacity because guardians can request
or consent to this intervention. Forced contraception is justified by the protection of women, family members, the child’s right to grow
up carefree, by increasing the risk of sexual
abuse, and even by protecting society. These
explanations completely ignore the right of
women with disabilities to make independent
decisions about their bodies, sexuality and
parenthood. Forced abortion of women with
mental disabilities is associated with the belief that she is unable to be a mother, makes
an informed decision about her health and
parenthood, but also the fact that the organization and management of a residential institution are more important than the needs and
respect for users rights.14

Some women, who have been in social
care institutions since early childhood,
are very scared about partnerships.
They were imposed the notion that
intimate contact between two people
was negative and impermissible.

CEDAW Committee is concerned about the
continuing difficulties faced by women with
disabilities in accessing sexual and reproductive health services, exacerbated by the lack
of technical equipment, and called on Serbia
to ensure unhindered access to health care
for all women and girls, including women
with disabilities in institutions and to raise
women’s awareness of the benefits of early
prevention, guaranteeing women’s informed and free consent. (CEDAW/C/SRB/

CO/4, para. 37d, 38v)

CRPD Committee is deeply concerned that
women with disabilities, especially those
with psychosocial and intellectual disabilities, are separated from children due to disability. The Committee encourages Serbia to
review the procedures by which women with
disabilities are declared unfit mothers on
the basis of disability, to ensure their right to
have a home and found a family, and to provide the necessary support for the exercise of
these rights.
Serbia was recommended to provide adequate training and the necessary competencies to health care staff, including training on
persons with disabilities, to ensure the accessibility of healthcare facilities and services, to
accelerate the implementation of the national
program for the promotion of early development, and to provide persons with disabilities as with all others, access to healthcare,
including access to sexual and reproductive
health services. (CRPD/C/SRB/CO/1 para. 45,
46 i 52)

13 Barbara Waxman Fiduccia and Leslie R. Wolfe, Women and Girls With Disabilities: Defining the Issues, Centre for Woman
Policy Studies and Women & Philanthropy, Washington, 1999, p. 12
14 Biljana Janjić and Dragana Ćirić Milovanović, Here the walls have ears too, Mental Disability Rights Initiative MDRI-S,
Belgrade, 2017, p. 44, 47-49
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Recommendations
Any form of violence against women is unacceptable, which also applies to violence against
women and girls with disabilities in residential and psychiatric institutions.
It is necessary for Serbia to take all the measures it has committed to by signing international human
rights treaties, which means that it should:

• to create public policies and adopt regulations that are adequate for the prevention, protection and effective punishment of perpetrators of physical, psychological and sexual violence,
regardless of who the perpetrator is and regardless of whether the victim has a disability or is
placed in institution.
• to provide training for employees in residential institutions on newly adopted regulations.

• to regularly inform all stakeholders on the implementation of the recommendations for the
protection of women with disabilities from violence and the prohibition of coercive medical
measures, received from the CRPD Committee, CEDAW Committee, GREVIO Group and the
Committee on the Rights of the Child.

It is necessary that:
• the possibility of depriving a person of a legal capacity be revoked;

• the practice of forced abortions, contraception without informed consent and forced
sterilization of women with disabilities in residential institutions, regardless of whether the
woman has legal capacity or is under guardianship be stopped;
• Functional mechanisms for the prevention, reporting and protection of women with
disabilities who live in residential institutions from all forms of vertical and horizontal
violence be provided;

• Information and education to women with disabilities who live in residential institutions on
reproductive and sexual rights and opportunities for protection from violence be provided;
• Functional, accessible, appropriate and sustainable support services for women with
disabilities who are in a situation of violence, especially women in residential institutions
be provided.
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This publication is produced with funding from the UN Trust Fund, however the views expressed
and content included does not imply official endorsement or acceptance by the United Nations.

Mental Disability Rights Initiative MDRI-S

It was founded in 2008 as a non-profit non-governmental organization with the support of the international organization
Disability Rights International (DRI), which recognized the need for constant presence and strengthening of the movement for
the rights of persons with disabilities in Serbia. MDRI-S is fully committed to the protection and promotion of the human rights
of persons with intellectual and mental disabilities, and to the realization of their full inclusion and participation in society.

Women’s Rights Organization FemPlatz

It was established in 2017 with the aim of advocating for the promotion and exercise of the rights of women and girls,
protection against discrimination and violence, economic empowerment and social inclusion, with a special focus on women
and girls facing multiple discrimination.
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