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INTRODUCTION
The Convention on the Rights of Persons with Disabilities (the Convention), adopted by the United Nations General Assembly in 2006, sets out
in explicit terms the manner in which human rights covered in previous
treaties apply to people with disabilities. The Convention explicitly provides standards how States are to treat their citizens with disabilities.

Having ratified the Convention in 2009, Serbia has the obligation to
comply with its content. Additionally, Serbia is currently involved in
the process of EU Accession, which requires it to improve its human
rights standards in accordance with its international obligations. The
EU itself acceded to the Convention in 20101, and “in an effort to implement and to meet its obligations, the EU funded 17 ‘‘DREAM (Disability Rights Expanding Accessible Markets) Fellows’’ to work specifically on the guardianship laws of each of the member states so as to
ensure legal capacity to all persons2.

However, the Serbian legal system as it currently stands, does not comply with Serbia’s obligations under the Convention. In this paper, we
examine more specifically the avenues that Serbia could take in order
to comply with article 12 of the Convention, which covers equal recognition of persons with disabilities before the law.

We examine pieces of legislation from four jurisdictions that are more
aligned with the principles and obligations set out in article 12, so as
to provide an overview of the ways in which article 12 may be translated into concrete statutes. Our aim is not to advocate for direct imitation, transfer or implementation of these models. We rather contend
that comparing the selected statutes allows us to consider the various
points of tension that arise when transposing article 12 into a domestic

1 E
 uropean Disability Forum, “The EU has ratified the Convention. What does
this mean?”, online: http://www.edf-feph.org/eu-has-ratified-conventionwhat-does-mean.
2 Booth Glenn Kristin, “Supported Decision Making and the Human Right of
Legal Capacity”, 2015, 3:1 INCLUSION, 2-16 at 7.
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legal framework. Our hope is to provide some critical input that will
inform Serbian professionals who will participate in the reform of the
law on legal capacity. Hence, more than juxtapositioning the abovementioned acts, we comment and elaborate their meaning through the
prism of the paradigmatic context common for Serbia and Canada.

In the first part of this paper, we examine the content of article 12, the
way it was interpreted by the Committee on the Rights of Persons with
Disabilities (the Committee), and comments by scholars. In the second
part, we examine statutes of British Columbia, Alberta and the Yukon
discussing the differences among them and their compliance with the
standards set out in the Convention. In the third part of our paper, we
take a look at the draft proposal for a reform of legal capacity in Bulgaria, and the new law which prescribes support in decision making,
in order to see how article 12 was translated in a country that has a
similar socio-cultural milieu and the legal system as Serbia’s.
The selection of jurisdictions that are studied in this essay is based on
a literature review of best practices, as well as knowledge of the authors. It is possible that other legal systems have implemented article
12 more exhaustively. Nonetheless, the selected jurisdictions provide
an overview of different avenues that States may take in implementing
article 12.

Predominantly used research methods to develop this study are functional and the law-in-context. More precisely, our paper doesn’t examine differences between Serbia’s and Canada’s frameworks thoroughly. Rather than that, this paper focuses on the specific legal problem
that is differently addressed in these two systems. Ideally, the two
countries should achieve the common legal standards provided by the
Convention, regardless of the diverging legal roads they take. In spite
of Canada’s reservation on article 12, both countries accepted to implement a paradigm shift embodied in the Convention.
We are aware of the limitations of our study, since the examination of
all contexts that could impact the transposition of article 12 goes beyond our training. Still, the purpose of this paper is not to examine the
origins of the legal acts in question, and the wide array of underlying
factors that shape them, but to enshrine the possible approaches that
can be taken in the process of harmonization of the legal system in
Serbia with the ratified international treaties.

6

INTERNATIONAL LAW
The CRPD has been described as introducing a “paradigm shift” in
the way of understanding disability, shifting from a “medical” model
of disability to a “social” model of disability. According to the medical
model, a person with a disability is considered as an object of charity
and pity, whereas according to the social model, disability is a consequence of the interaction between persons with impairments and
the environment. Thus, unlike under the medical model, a person’s
impairment is not a disabling factor - disability is the result of the environment failing to accommodate the needs of the individual3. The
medical model presumes that the burden to accommodate to a society
made for non-disabled falls on the person with a disability.4 The shift
from the medical to the social model of disability also changes how the
“issue” of disability is to be approached:
“A medical model of disability says that it is a problem that needs
to be taken care of by doctors or rehabilitation experts. A human
rights model says that we need to change policies and laws to be
inclusive of persons with disabilities”5.

The shift in the understanding of disability involves changing our vision of persons with mental disabilities, from objects – of pity and
3 C
 ommissioner for Human Rights, “Who gets to decide? Right to legal capacity
for persons with intellectual and psychosocial disabilities”, Issue Paper,
Council of Europe, April 2012, at 17.
4 The claim that disability has something more to do with social rights was
born at the time of intense academic discussions in the UK and the USA on
the social model of disability during the 1960s and 1970s,
5 Open Society Foundations, “Disability Rights Are Human Rights”, 9 May 2014,
online: https://www.opensocietyfoundations.org/voices/disability-rightsare-human-rights.
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charity – to subjects – full citizens and actors in the society.67 The
change must be reflected in the new laws and policies.

Article 12 of the Convention is key to this paradigm shift, and it is an
operationalization of the social approach to disability, by providing
clear legal standards to which the signatories should adhere to. This
new paradigm is one under which we examine all the jurisdictions in
this paper. The provision covers “equal recognition before the law” of
persons with a disability, meaning, “the right of persons with disabilities to be recognized as persons before the law”, and to enjoy the same
rights and capacity to act as agents in society as other people8. Article
12 reads as follows:
1. States Parties reaffirm that persons with disabilities have the
right to recognition everywhere as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy
legal capacity on an equal basis with others in all aspects of life.
3. States Parties shall take appropriate measures to provide access
by persons with disabilities to the support they may require in
exercising their legal capacity.

4. States Parties shall ensure that all measures that relate to the
exercise of legal capacity provide for appropriate and effective
safeguards to prevent abuse in accordance with international
human rights law. Such safeguards shall ensure that measures
relating to the exercise of legal capacity respect the rights, will
and preferences of the person, are free of conflict of interest and
undue influence, are proportional and tailored to the person’s
circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial
6 Ibid at 17.
7 “ Historically viewed as welfare recipients, persons with disabilities are now
recognized under international law as rights holders…” from: Committee on
the Rights of Persons with Disabilities, ‘General Comment No.4 (2016) on the
right to inclusive education’, 2016, par. 1
8 C
 ommittee on the Rights of Persons with Disabilities, General Comment No.
1 (2014) Equal recognition before the law, UN Doc CRPD/C/GC/1, 19 May
2014, at 3.
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authority or judicial body. The safeguards shall be proportional
to the degree to which such measures affect the person’s rights
and interests.

5. Subject to the provisions of this article, States Parties shall take
all appropriate and effective measures to ensure the equal right
of persons with disabilities to own or inherit property, to control
their own financial affairs and to have equal access to bank loans,
mortgages and other forms of financial credit, and shall ensure
that persons with disabilities are not arbitrarily deprived of their
property9.

Article 12 makes a distinction between being recognized as a person
before the law – legal standing – and the capacity to act. Legal capacity
is the cumulation of both.

Most jurisdictions in the world consider it justifiable to deny legal capacity to people who do not have a sufficient level of cognitive ability10.
However, “[t]he relatively newly articulated human right of11 legal capacity is, however, completely disaggregated from the notion of mental capacity”12. according to the CRPD, a distinction must be made between “mental capacity” – a medical concept which is concerned with
“cognitive ability, that is, in its simplest iteration, the ability to understand a set of facts or concepts, and to appreciate the consequences of
9 C
 onvention on the Rights of Persons with Disabilities, 24 January 2007, UN
General Assembly, UN Doc A/RES/61/106 (entered into force 3 May 2008) at
art. 12.
10 Glenn, supra note 2 at 4.
11 Some authors consider that the legal capacity is a new human right.
However, we find differing opinions among practitioners, academics and the
Committee on the Rights of Persons with Disabilities (the Committee). The
Committee holds that the Convention does not establish new human rights.
It rather clarifies obligations of the states in order to avoid discrimination
of persons with disabilities when realizing the human rights already
established in the international human rights treaties that precede CRPD.
Nonetheless, we understand that this and other civil rights, established
already with the first human rights documents in the world, grow into
revolutionary principles when applied to persons with disabilities.
12 Ibid.
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actions taken based on facts”13 – and legal capacity, that is, “the right to
make his own choices and to have those choices legally recognized”14.
Traditionally, a legal capacity has been denied to persons with disability according to three approaches: status, outcome, or functional15. The
status approach involves an individual being denied legal capacity on
the status of their disability, as a medical diagnosis, itself. Under the
outcome approach, an individual is deprived of their capacity on the
basis that they make poor decisions, by virtue of their disability. The
functional approach involves carrying out an assessment to determine
whether the individual is capable of understanding the meaning and
the consequences of the actions and decisions at issue16.

In their General Comment 1, the Committee states that the denial or
restriction of legal capacity on the basis of mental capacity, as adopted
by these three approaches, amounts to discrimination17. The Committee writes:
“This approach is flawed for two key reasons: (a) it is discriminatorily applied to people with disabilities; and (b) it presumes
to be able to accurately assess the inner-workings of the human
mind and, when the person does not pass the assessment, it then
denies him or her a core human right – the right to equal recognition before the law. In all of those approaches, a person’s disability and/or decision-making skills are taken as legitimate grounds
for denying his or her legal capacity and lowering his or her status
as a person before the law”18.

13 Ibid.
14 Ibid.
15 F
 lynn Eilionoir, Arstein-Kerslake Anna, “Legislating Personhood: realising
the right to support in exercising legal capacity”, 2014, 10:1, International
Journal of Law in Context 81-104 at 86.
16 Ibid.
17 General Comment 1, supra note 8 at par. 13
18 Ibid at par. 15.
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Dignity and equality before the law
One of the underlying concepts behind human rights is dignity. In the
international human rights law the notion of dignity is exhaustively
exploited, and this is a case with the Convention more than with any
other document. This vague notion, that we have no consensus or a
single definition of its meaning, is supposed to be the backbone of all
human rights.19 The law of human rights presupposes inherence of
dignity in every human being; dignity is, therefore, an intrinsic value.20 It does not need to be obtained or deserved, even less bought or
earned.21 Accordingly, under Article 3 (a) in the General Principles of
the Convention, “dignity” is positioned alongside “individual autonomy”, “freedom to make one’s own choices” and “independence of person”, thusly putting a certain evenness of importance between these
terms. Individual autonomy is essentially a synonym to freedom of
choice and independence of person. Further, in many of the attempts
to define dignity, individual autonomy appeared as a frequent choice
of thinkers; still a clear distinction in favor of dignity was claimed by
some authorities and it seems that this is a more accepted opinion in

19 Sometimes dignity is described as a human right itself.
20 There are many reflections on the concept of dignity, especially in
philosophy. Some of them give distinction of different strands of dignity. For
example, dignity can be seen as a rank or status. This standpoint would be
on one end of the spectrum of understanding of dignity, while dignity as an
intrinsic value would be an absolute opposition to this
21 The stoic philosophy introduced a notion of dignity as an intrinsic value. The
dignity was later described by Immanuel Kant as an immeasurable value:
“In the realm of ends everything has either a price or a dignity. Anything
with a price can be replaced by something else as its equivalent, whereas
anything that is above all price and therefore admits of no equivalent
has a dignity.” More on Kant’s philosophy of morals: Kant Immanuel, The
Metaphysics of Morals. Translated by Mary J. Gregor. Cambridge University
Press, 1991.
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the legal practice.22 Ultimately, a system that allows for deprivation of
legal capacity that strips a person of his basic rights and puts him under the guardianship of another person/institution, leads to the person’s loss of individual autonomy and violates his dignity. However,
the operationalisation of dignity by the United Nations Human Rights
Committee (HRC) suggested different interpretations of this concept.23

Therefore, the legal capacity, as well as decision-making, is inherently linked to the dignity of a person, and is a sui generis an operationalization of the concept of dignity in the human rights law.24
According to this view, taking risks and making mistakes is a right;
denying people of that right amounts to denying them their dignity25.
When people are deprived of their legal capacity, a guardian is appointed to them to make decisions in their place. This process is
22 R
 uth Mucklin claimed that dignity is nothing more than respect for one’s
autonomy. An opposite opinion was given by the French State Council and
HRC in the famous case of the “dwarf tossing” in 1991 and 2002, although
this decision brings about other concerns. More on the issue: Mucklin Ruth,
Dignity is a Useless Concept, 2003. BMJ, 327(7429), 1419-1420
23 I n the famous “dwarf tossing case” HRC upheld the national courts decision
to prohibit Mr. Wackenheim to continue working as a human cannonball.
Therefore, Mr. Wackenheim’s behaviour had been prohibited on account
of breaching his own dignity, while in fact restricting him from the right
to choose what’s best for him and to do with his personal image what he
finds appropriate. Clearly, the HRC and French courts backed up the idea
of dignity being an aesthetical, and thus culturally-determined notion.
The dignity as an inherent and universal value of all human beings cannot
depend from different cultural interpretations, such as what is or is not
dignified behavior, at least in the international human rights law. The
decision of the HRC upholds such a meaning of dignity, by linking the
breach of the person’s own dignity with his freely chosen behaviour. Thus,
HRC undoubtedly endorsed one of the interpretations of dignity, which
is closely connected to the notion of dignity in behaviour/dignity as an
aesthetic category. Views of the HRC online at: https://undocs.org/CCPR/
C/75/D/854/1999
24 A
 ndorno Robert, “Human Rights and Human Dignity”, 2014, Handbook of
Global Bioethics, p. 45-57
25 B
 ach Michael, Kerzner Lana, “A New Paradigm for Protecting Autonomy and
the Right to Legal Capacity”, 2010, commissioned by the Law Commission of
Ontario, at 86.
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commonly referred to as “substitute decision making”. Under this
regime, the guardian makes decisions regarding the person under
guardianship under the model of “objective best interest” of the person. In their interpretation of article 12 of the Convention, the Committee strongly condemns this model. According to the Committee’s
interpretation of article 12, State parties signatories to the CRPD are
under the obligation to abolish such schemes, and to develop supported decision-making alternatives26, which should be based on the
will and preferences of the person.
General Comment 1 provides a general framework for the implementation of article 12 of the Convention at the national level. Firstly, states
must abolish substitute decision-making regimes27. The states must
establish and provide persons with disabilities with access to support
in the exercise of their legal capacity28. States must closely consult with
and involve persons with disabilities in the reform process29.
In this essay, we examine the manner in which some jurisdictions have
implemented these recommendations, more specifically, how States
can establish and provide support to exercise legal capacity.

26
27
28
29

General Comment 1, supra note 8 at para 28.
Ibid at para 50a.
Ibid at para 50b.
Ibid at para 50c.

13

ASSISTED/SUPPORTED
DECISION-MAKING:
THEORETICAL FRAMEWORK
The Committee does not give a clear definition of what “support in the
exercise of legal capacity” is to look like. Supported decision-making
has been described as the conceptual and practical bridge to implementing the right to legal capacity for people with mental disabilities30.

Supported decision-making can be understood either as a process enabling people to exercise their capacity, by allowing them to express
their wishes and preferences31, or as an end in itself that legally recognises the process of supporting a person with their decision-making,
that is, an alternative legal system to substitute decision-making32. According to some authors, supported decision-making may also be a
means by which surrogate decision-making is rooted in the will and
preferences of the person33.

Some authors make a distinction between “supported decision-making” and “support with decision-making”. “Supported decision-making” would be concerned not only how decisions are made, but would
also alter the way in which mental capacity itself is to be understood

30 B
 rowning Michelle, Brigby Christine and Douglas Jacinta, “Supported
Decision-Making: Understanding How its Conceptual Link to Legal Capacity
is Influencing the Development of Practice”, 2014, 1:1 Research and Practice
in Intellectual and Developmental Disabilities, 34-45 at 35.
31 Ibid at 36.
32 Ibid at 37.
33 Ibid.
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and evaluated34. This approach seems to be the one which would allow implementing ‘paradigm shift’ in a more exhaustive way, since it
would dissociate legal capacity with the traditional individual assessment of cognitive ability. However, as we will demonstrate, even the
most progressive pieces of legislation are mainly concerned with support in decision-making rather than ‘supported decision-making’, and
maintain some kind of individual assessment of mental capacity.

No jurisdiction has implemented a piece of legislation that completely
complies with article 12 of the Convention35. Some authors have suggested that the universal approach to legal capacity, which completely
dissociates “mental capability” from the right to have one’s own decision recognized, is a philosophically driven position, which no one yet
knows how to implement in practice36. States rather seem to adopt the
“continuum” approach to capacity, in which persons may have varying
degrees of mental capacity, which is reflected in the weight that states
give to their wills and preferences. Some authors contend that this approach is justifiable under article 12 by making a distinction between
the capacity to hold rights and the capacity to exercise them37. According to them, denying some capacity to act would not be a complete denial of legal capacity. However, such an approach is not in line with the
CRPD, since the General Comment 1 stipulates that legal capacity must
not be nullified or restricted on account of a person’s mental capacity
(decision-making ability).

Assisted decision-making may take several forms. Scholar Shih-Ning
Then describes decision-making legislation as fitting into four different categories: supportive decision-making, which “presumes that the
adult has the ability to make decisions but requires help in executing
decisions”; shared decision-making, which “involves shared decisional
responsibility between the adult and another person”; delegated decision-making, which “relies on delegation through advance planning
34 Ibid at 41.
35 Peru adopted what seems to be one of the most compliant supported
decision-making guardianship pieces of legislation in the world at the
moment.
36 Ibid at 37.
37 Ibid at 41.
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tools such as enduring powers of attorney and advance health directives to ensure that the adult’s preferences are known if the adult loses
capacity”, and surrogate decision-making, which “occurs where the
State vests another person with substitute decision-making authority
for the adult”38.
Assisted decision-making schemes may also be categorized according
to the procedure that is demanded in order to put them into place; for
instance, a supported decision-making scheme may entail a specific
court-ordered alternative, or it may be a specifically identified and defined alternative to court-ordered guardianship39.

In this section, we examine the various approaches that jurisdictions
have taken to implement assisted decision-making in their legislation.
There are a number of jurisdictions that have, since their ratification
of the Convention, made amendments to their legislation on legal capacity, including Germany, Sweden, The Czech Republic, Ireland, Scotland, the United Kingdom, India, Austria, and most recently Chile, Peru,
Bulgaria and many others40. For the purpose of our research, we will
consider four jurisdictions: the Canadian provinces of British Columbia, Alberta and the Yukon, and Bulgaria. Supported decision-making
was born in Canada before the Convention was even drafted. However,
Canada expressly emitted a reservation to article 12 of the Convention. Indeed, none of the approaches we present comply completely
with article 12. However, we contend that these jurisdictions provide
a good overview of what assisted decision-making schemes may look
like, and the various forms they may take.
38 T
 hen Shih-Ning, Evolution and Innovation in Guardianship Law, 2013, 35,
Sidney L. Rev. 133-166 at 147.
39 C
 arney Terry, Beaupert Fleur, “Public and Private Bricolage – Challenges
in Balancing Law, Services and Civil Society in Advancing CRPD Supported
Decision-Making”, 2013, 36, U.N.S.W.L.J. 175 at 183.
40 F
 or an exhaustive review of models of supported decision-making, see
Pathare S, Shields LS, Supported decision-making for persons with
mental illness: a review, 2012, Public Health Reviews, 34, Shih-Ning Then,
“Evolution and Innovation in Guardianship Laws: Assisted Decision-Making”,
2013, 35, Sydney L. Rev. 133, and Davidson Gavin, et al. Supported decisionmaking: A review of the international literature. 2015, International Journal
of Law and Psychiatry, 38, 61–67
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BRITISH COLUMBIA
In British Columbia, people who are not capable of making decisions
on their own may have recourse to three types of mechanisms: enduring powers of attorney, representation agreements, and guardianship.

Enduring Powers of Attorney
They are a tool for adults (who are capable of understanding the nature and effects of the agreement)41 to delegate their decision-making
powers concerning their financial affairs to another person42. Many
jurisdictions have such agreements; the specificity of the British Columbian supported decision-making scheme does not reside in such
agreements, therefore we will not examine them in detail.

Representation Agreements
The Representation Agreement Act43 of British Columbia was implemented in 1993 and came into force in 2000. The legislation has been
said to “empower informal support networks to be advocates for grantors of the Agreement”44, and earned British Columbia the title of ‘one

41 P
 ower of Attorney Act, RSBC 1996 ch 30 at s.12 (online: http://www.bclaws.
ca/civix/document/id/complete/statreg/96370_01).
42 Ibid at s.13.
43 Representation Agreement Act, RSBC 1996 ch 405.
44 Gordon Christine, “The Representation Agreement Act British Columbia –
The Right to Supported Decision-Making in Canada”, Nidus, International
Conference on Good Policies for Persons with Disabilities, 2012, Australia
(online) http://www.nidus.ca/PDFs/Nidus_Presentation_Intl_Accessibility_
Summit_2012.pdf. at 44.
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of the leading jurisdictions in incorporating supported decision-making into law, policy and practice’ by the United Nations45.

The Act does not apply specifically to people with disabilities. Representation agreements are available to any adult who wishes to enter in
such agreements46. In practice, the agreements mostly used by seniors
who want to do advance incapacity planning, as well as by adults with
mental and psychosocial disabilities47.
Importantly, the agreement does not prevent an adult to act; the adult
may do anything that they authorized a representative to do48. Therefore, entering into an agreement does not deprive the adult of legal
capacity.

Agreements are enacted at the request of the person who wishes to be
supported. The adult names their representative49. In order to be enforceable, agreements do not need to be sanctioned by the Court. They
must be made in writing, signed by the adult or on behalf of them, and
signed in front of two witnesses (or one if the witness is a lawyer or a
notary)50. The Act allows for the kind of flexibility demanded by General Comment 1, recognizing that supports can be more informal than
if the court were to be involved. The stated purposes of the Act are,
providing a mechanism for adults to arrange when and by whom decisions can be made if they become incapable of doing so independently,
as well as avoiding the need for the court to appoint someone to help
the adult make decisions or make them in their place51.
45 “ Chapter Six : From Provisions to Practice: implementing the Convention –
Legal Capacity and Supported Decision-Making”, United Nations Department
of Economic and Social Affairs Division for Inclusive Social Development,
Handbook for Parliamentarians, online: https://www.un.org/development/
desa/disabilities/resources/handbook-for-parliamentarians-on-theconvention-on-the-rights-of-persons-with-disabilities/chapter-six-fromprovisions-to-practice-implementing-the-convention-5.html.
46 Representation Agreement Act, supra note 43, at s.2.
47 Gordon, supra note 43.
48 Representation Agreement Act, supra note 43 at s.32.
49 Ibid at s.5-6.
50 Ibid at s.13.
51 Ibid at s.2.
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The Act uses the “will and preferences” model rather than the “best
interests” model. The representative must help the person in making
decisions, or make decisions, according to their will and preferences,
unless those are unreasonable. However, if these wishes are ‘unreasonable’, the representative must comply with the wishes that the person expressed while they were mentally capable. If those wishes are
impossible to determine, the representative must base their choice on
the “known values” of the person, and if those are not known, they
must adopt the best interest approach. The Act does not give a definition of the word “reasonable”.

There are two types of agreements a person can enter into under the
Act. The first is provided for by s.7 of the Act (commonly referred to
as S7A – Section 7 Agreement). The Act defines them as “standard”
agreements. Under an S7A, the representative helps the adult make
decisions, or makes decisions for them, regarding “personal affairs,
routine management of financial affairs, payment of bills, major and
minor health care”52. The representative may help make decisions
concerning legal services, but must not commence divorce proceedings. They may accept a facility care proposal, only if the facility is a
family home, a group home or a mental health boarding home. The
representative is not authorized to refuse necessary health care or to
physically move or restrain a person against their consent.

The Act provides for a “presumption of capability” until the contrary is demonstrated53. To enter an S7A, the person is not required to
have the capacity to make a contract. The person must want to have a
representative, must be able to express feelings or preferences, they
must understand that the agreement means that the representative
may make decisions, and a relationship of trust must exist. All factors
must be met54. This approach has been defined as “a more flexible approach to capacity” than the traditional “nature/consequences” one
while providing safeguards against possible abuse.
A person may also enter in a “non-standard agreement”, provided
for under s.9 of the Act. Under such agreements, the representative

52 Ibid at s.7.
53 Ibid at s.3.
54 Ibid at s.8 .
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is authorized to make decisions regarding personal and health care.
They may decide where the person is to live, including in a facility,
where they should work, whether they participate in social, educational or vocational activities, decide on the diet of the person and
how they dress, they may consent to health care even if the person
refuses it, they may physically restrain the person if necessary for
medical care. They may not make arrangements regarding the adult’s
children, they may not interfere with their religious practices55.

The representative may not authorize involuntary admission to a mental health care facility, a correctional center, a youth custody center, for
mental health reasons, or the provision of professional services, care
or treatment in such facilities, against the adult’s will56. A representative may not consent to the provision of professional services, care or
sterilization for non-therapeutic purposes57. In order to enter an s.9
agreement, the adult must satisfy the traditional test for mental capacity, namely, the capacity to understand the nature and the consequences of the agreement58. These agreements are typically used for
people who are capable while drafting it and are used later when the
person becomes incapable59 – for example, seniors, or persons with
psychosocial disabilities. S7A is mostly used by people with intellectual disabilities60.
In order to provide protection, the person must name a monitor, unless their representative is their spouse61. The role of the monitor is to
ensure that the representative complies with their duties under s.16,
which is respect as much as possible the wishes and preferences of the
person62.
55
56
57
58
59

Ibid at s.9.
Ibid at s.11(1); Mental Health Act, RSBC 1996 ch 288 at ss. 22, 28, 29, 30, 42.
Representation Agreement Act, supra note 43 at s.11(2).
Ibid at s.10.
“ Representation Agreement Overview”, Nidus Resource Planning and
Registry, online: http://www.nidus.ca/PDFs/Nidus_FactSheet_RA_Overview.
pdf at 2.
60 Ibid.
61 Representation Agreement Act, supra note 33 at s.12.
62 Ibid at s.20.
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The person may revoke or change the agreement at any time if they
fulfill the conditions to be able to enter the agreement at issue63. Otherwise, the agreement may be terminated by death, by cancellation by
the court, or by termination of the relationship between the person
and the representative – for example, in the case of a divorce – unless
provided for in the agreement64.

Any person may object to the agreement; if such a situation happens,
the Public Guardian and Trustee of British Columbia will make an investigation and, if they deem it necessary, will apply to the court to
terminate the agreement65. The court has the power to change, revoke
or cancel agreements66.
This piece of legislation has been cited as being a model for supported
decision-making. However, British Columbia still has guardianship
legislation.

Guardianship
Guardianship may be established either through a court hearing – private Committeeship – or through an administrative process – Statutory Property Guardianship67. In order for Committeeship to be established, the person who wishes to be the guardian makes an application to the British Columbia Supreme Court. Anyone may apply to be a
guardian, although applications are usually made by a family member
or a friend of the adult68. The Public Guardian and Trustee (PGT) may
also apply. The duties of the guardian under private committeeship
are described as “the rights, privileges and powers with regard to
63
64
65
66
67

Ibid at s.27.
Ibid at s.29.
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online: http://www.nidus.ca/PDFs/Nidus_Info_AdultGuardianship.pdf at 1.
68 Ibid at 2.
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the estate of the patient as the patient would have if of full age and
of sound and disposing mind”69. The Committee must “exercise their
powers for the benefit of the patient and the patient’s family, having
regard to the nature and value of the property of the patient and the
circumstances and needs of the patient and the patient’s family”70. It
must foster independence as much as possible71.

The Adult Guardianship Act, which governs Statutory Property Guardianship operates under the principles that “all adults are entitled to live
in the manner they wish and to accept or refuse support, assistance
or protection as long as they do not harm others and they are capable of making decisions about those matters”72, that “all adults should
receive the most effective, but the least restrictive and intrusive, form
of support, assistance or protection when they are unable to care for
themselves or their financial affairs”73, and that “the court should not
be asked to appoint, and should not appoint, guardians unless alternatives, such as the provision of support and assistance, have been tried
or carefully considered”74. A health care provider may, if they believe
that an adult may be incapable of managing the adult’s financial affairs, notify the Public Guardian and Trustee75. If, after a medical evaluation, a certificate of incapability is issued by a health authority, the
Public Guardian and Trustee become the adult’s statutory property
guardian76. The adult may apply to the court to review the finding of
incapability77. The powers of the statutory property guardian are the
same as that of the private committeeship78.
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Adult guardianship may affect financial and legal affairs, as well as
health care and personal affairs if there is no Enduring Power of Attorney or Representation agreement79. Under adult guardianship, legal capacity may be revoked for lack of mental capability, which is assessed as “all-or-nothing”80. The Act does not specify the process with
which the guardian makes a decision, that is, whether it takes into consideration the wills and preferences of the adult. When a guardianship
is put in place, the person is deemed incapable and is deprived of legal
capacity81. The Guardianship will not be further discussed in this paper because our focus are alternatives to substitute decision-making.
Any such regime is contrary to the equality paradigm set out in the
Convention.
A British Columbia NGO, “Nidus”, keeps a record of all Representation
Agreements, and raises awareness in order to encourage adults to
make such agreements, so that guardianship may be avoided as much
as possible.

Probably, the most significant breakthrough made with the S7A was
the breakup with a binary, all or nothing notion of capacity, and the
introduction of what some authors named “the shades of gray” approach82. This approach recognizes the individuality and diversity of
social, cultural and other contexts in which the supported person lives,
as well as the complexity of mental capacity for making decisions in
various aspects of life.
Other important safeguards, which set standards high enough to be
endorsed in the GC 1, are a monitor who ensures that the supported
person is protected from undue influence and his/her will are respected by the supporter, and the possibility to cancel or change the agreement at any time.

79
80
81
82

Ibid.
Ibid.
Patient Property Act, supra note 59 at s.4.
Kerzner Lana, Paving the way to Full Realization of the CRPD’s Rights to
Legal Capacity and Supported Decision-Making: A Canadian Perspective, In
From the Margins, 2011, p. 39

23

ALBERTA
The Adult Guardianship and Trusteeship Act83 of Alberta was adopted
in 2008, and came into force in 2013. Although British-Columbia is
cited as a model “supported decision making” scheme, Alberta has
been named as one of the most “fully-fledged” co-decision-making
schemes84.
We could categorize Alberta’s system as having four stages of decisionmaking for personal affairs: personal directives, supported decisionmaking, co-decision-making, and guardianship. For financial affairs,
an adult may have an informal trusteeship or a formal one85.

Personal Directive
A personal directive is a document drafted while the person is capable,
and comes into effect when the person becomes incapable. Any person
who is at least 18 years of age may make a personal directive, provided
that they understand its nature and effect86. There is a presumption
that adults understand the nature and effect of a personal directive87.

The personal directive must be made in writing and signed by a witness88. A person may make more than one personal directive89.
83 Adult Guardianship and Trusteeship Act, SA 2008 ch A-4.2.
84 Supra note 38 at 151.
85Informal Trusteeship, Government of Alberta, online:
https://www.alberta.ca/informal-trusteeship.aspx.
86 Adult Guardianship and Trusteeship Act, supra note 72 at s.3(2).
87 Ibid at s.4.
88 Ibid at s.5.
89 Ibid at s.6.
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The personal directive may contain information or instructions regarding any personal matters90. The maker may, among other things,
designate a person who will determine their capacity, name the persons who should and should not be notified of the coming into effect
of a personal directive, and if the maker is the guardian of a minor,
designate an agent to take over the care and education of the minor91.
The maker may name the Public Guardian as their agent if no one else
is willing to act as an agent92.

The maker registers the personal directive93. They may revoke the directive in whole or in part if they understand the nature and effect of
doing so94.

Capacity is defined in the Act as “the ability to understand the information that is relevant to the making of a personal decision and
the ability to appreciate the reasonably foreseeable consequences of
the decision”95. Therefore, the functional and the outcome-based approaches are applied, contrary to the GC 1. The Act provides that the
person who has been named by the maker as being the one to determine capacity, after consulting with a physician or a psychologist,
makes a written declaration that the maker lacks capacity96, or when
two service providers, at least one of them a physician or a psychologist, make a written declaration that the maker lacks capacity97.

The Act provides that service providers must follow the instructions
contained in the personal directive, or instructions by the agents98. Service providers also have a duty to make a reasonable effort to, before
providing a service, determine if a maker continues to lack capacity99.
90 Ibid at s.7.
91 Ibid at s.7(1).
92 Ibid at s.7(4).

93 Ibid at s.7(2).
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Therefore, it seems that once a person is declared incapable, they may
not participate in the decision-making process.

However, before making a personal decision, the agent must consult
with the maker regarding the decision100. An agent must follow any
instructions provided in the personal directive that is relevant to the
decision to be made101. If there are no instructions, the agent must
make the decision that the agent believes the maker would have made
in the circumstances, based on the agent’s knowledge of the wishes,
beliefs and values of the maker102. If the agent does not know what
the maker’s wishes, beliefs and values are, he will make the decision
that he believes in the circumstances is in the best interests of the
maker103.
The agent has no authority to make decisions regarding psychosurgery, sterilization that is not medically necessary to protect the maker’s health, removal of tissue for organ donation, or participation in
medical research that has no benefit to the maker104. The agent must
keep a record of all personal decisions they made under the personal
directive105.

The Act also provides for a complaint mechanism to the public guardian if the agent is not respecting their duties106. The Court, on hearing
an application, also has the power to make a decision of capacity, determine the validity of the agreement, and revoke the authority of an
agent107.
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Supported decision-making agreement
The Adult Guardianship and Trusteeship Act provides that any person
who understands the nature and effects of a supported decision-making agreement may appoint a supporter108.

The supporter may assist the adult in understanding and communicating information that is relevant to decisions, to assist in making the
decision itself, and to assist the adult in communicating their decision
to others109. The Public Guardian and the Public Trustee may not be
appointed as supporters110.

The supported adult may terminate the supported decision-making authorization111. It may also end by a declaration of the court if the adult
is declared to be an “assisted adult” rather than a supported adult112.
Supported decision-making seems to be a rather informal and private
process, out-of-court. The supported adult retains legal capacity.

Co-decision-making
A person may apply to the court, by means of a declaration, in order
for a co-decision-maker to be appointed to another adult113.

Co-decision-making applies only to personal matters114; the matters
which will be subject to co-decision-making are referred to in the declaration.
The matters which may be covered by the co-decision-making agreement are (not exhaustive) health care, where the adult may live, the
persons with which the adult may associate, the adult’s participation
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in social activities, their participation in educational or vocational activities, and their employment115.

The court will appoint a co-decision-maker if the adult’s capacity to
make decisions is significantly impaired, if the adult has the capacity
to make decisions about these personal matters with the appropriate
amount of guidance and support, if less intrusive measures are not
likely or have proven not to be effective to meet the needs of the adult,
and if it’s in the adult’s best interests116.

Best interests are evaluated taking into consideration (not exhaustive)
a medical assessment of capacity, a report of the review officer, personal directives made by the adult, supported decision-making agreements made by the adult, whether the impairments in the adult’s decision-making capacity is likely to cause harm to themselves or others.
The adult must consent to the appointment and the order117.

In deciding who the co-decision-maker will be, the court takes into
consideration the views and wishes of the adult, the relationship between the adult and the co-decision-maker118. The Public Guardian
and Trustee may not be appointed as co-decision-makers119.

The co-decision-maker’s duties are to assist the adult in collecting the
information relevant to the decision, which will be made with the codecision-maker, as well as to discuss the relevant information with the
adult and assist them in making the decision120.
If the adult has a personal directive that is in effect, the court may not appoint a co-decision-maker for the actions covered by the agreement121.

Withdrawal of consent by the supported person has the effect of terminating the co-decision-making agreement122.
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Guardianship
An interested person may apply to the court to appoint a guardian for
an adult123, including the Public Guardian124, if no other individual is
willing, able and suitable to act as a guardian for the adult125.
The declaration lists the matters for which the guardian will be authorized to make decisions. The court shall grant the guardian authority to act and make decisions with respect to only those personal matters of the adult that the Court considers necessary126.

The court will appoint a guardian if it is satisfied that the adult does
not have the capacity to make decisions about the personal matters
that are to be referred to in the order, and that less intrusive measures
have been considered or have been implemented, but would not likely
be or have not been effective to meet the needs of the adult, as well as
the best interests of the adult127, which are evaluated in the same way
as in the case of co-decision-making.

Guardianship applies only to personal matters, just like co-decisionmaking128. A guardian may act, make decisions, give consents and do
anything concerning those personal matters of the represented adult
with respect to which the guardian has been granted authority in the
guardianship order129. A guardian acts in the adult’s best interests130,
but still must encourage the represented adult to become, to the extent
possible, capable of caring for themselves and of making decisions in
respect of matters relating to their person131, and exercise their functions in the least intrusive way possible132.
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Informal Trusteeship
An adult may name an informal trustee to manage their money and
bills, as well as to talk to banks, tax services and financial institutions133. An informal trustee does not have the authority to manage
investments or sell property134. In order to set up an informal trusteeship, the adult must contact the government, which will provide them
with the forms to fill out. The forms are then sent back to the same
government department.

Formal Trusteeship
Trusteeship may not be established solely on the basis that the adult
does not make reasonably prudent financial decisions, or that they
have difficulty communicating about the financial matters135. Rather, it
may be established if the adult does not have the capacity to make decisions regarding financial matters, and if less intrusive measures would
not be effective, and if it is in the adult’s best interests136. The Public
Trustee may act as a trustee if no other person is willing to do so137.

Except as provided otherwise in the order, a trusteeship applies to all
of the adult’s real and personal property138. The order authorizes the
trustee to take control and possession of the property, and to do all actions that the person would otherwise be entitled to do with regards
to their property139, except for selling, transferring or encumbering
the real property, or purchasing real property on behalf of the represented adult140.
None of these pieces of legislation make no mention of the term ‘disability’.
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YUKON
The Decision Making, Support, and Protection to Adults Act, assented
to in November 2003, provides a wide range of measures to support
adults in their decision-making process. The Act makes a distinction
between regular decisions, and consent to health care. Consent to
health care is provided for in the Care Consent Act.

The guiding principles of the Decision Making, Support, and Protection
to Adults Act are that “all adults are entitled to live in the manner they
wish and to accept or refuse support, assistance, or protection as long
as they do not harm others and they are capable of making decisions
about those matters”, that adults should receive the most effective and
least intrusive form of support available, and that the values, wishes,
beliefs and cultural norms of the adult should be respected when managing their affairs141. The Act does not apply specifically to persons with
disabilities or mental health issues. One of the other guiding principles
in the Act is to avoid court-ordered guardianship as much as possible142.

Supported Decision-Making Agreements
These agreements are available to adults who do not need guardians
and are substantially capable of managing their affairs, but whose ability to make or communicate decisions is, to some extent, impaired.
Such persons may name a friend or a relative to be their supported
decision-maker143. The responsibilities of the associate decision-maker
are to assist the adult in making and expressing the decision144, to assist
141
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the adult in obtaining relevant information145, to advise the adult by explaining information and relevant considerations146, to assist the adult
in communicating their wishes147, and to endeavour that the adult’s decision is implemented148.

In order to enter into such an agreement, the adult must understand its
purpose and effect149. The agreement is made privately, outside of court.
It must be dated, signed by the adult and the supporter in the presence
of two witnesses150. The agreement includes a description of the adult’s
difficulty in making or communicating decisions151, the types of decisions for which the associate decision-maker is authorized to act152. A
supported decision-making agreement may authorize the associate
decision-maker to advise the adult in deciding to give consent to care153.

Representation Agreements
An adult may enter into a representation agreement, whereby they allow two or more trusted friends and relatives to make a limited range
of daily living decisions regarding the adult’s personal or financial affairs. This type of agreement is available to adults who do not need a
guardian, and are capable of managing most or all of their affairs except in some circumstances154. In order to enter into a representation
agreement, the adult must understand its nature and effects155. The
representation agreement may authorize the representative to make
145
146
147
148
149
150
151
152
153
154
155

32

Ibid at s.5(1)b.
Ibid at s.5(1)c.
Ibid at s.5(1)d.
Ibid at s.5(1)e.
Ibid at s.6.
Ibid at s.8(1).
Ibid at s.9(1)a.
Ibid at s.9(1)c.
Ibid at s.9(4).
Ibid at s.14.
Ibid at s.15(1).

decisions with respect to matters of non-financial nature, to manage
the adult’s financial affairs, but cannot authorize the representative to
consent to health care156. The procedure for making a representation
agreement is the same as for a supported decision-making agreement.
The representation agreement sets out a description of the matters
in which the representatives are authorized to make decisions157. An
adult may revoke the representation agreement by making a new one,
by expressing an intention of revoking it orally or in writing, or by destroying all the original copies with the intent of revoking it158.
Under representation agreements, the representative has the duty to
consult, to the extent reasonable, with the adult to determine the current wishes and to comply with those wishes if it is reasonable to do
so159. If the adult’s current wishes cannot be determined or it is not
reasonable to comply with them, the representatives must comply
with any instructions or wishes the adult expressed in the representation agreement160 . If no instructions or wishes are expressed in the
representation agreement, the representatives must act on the basis
of the adult’s known beliefs and values or in the adult’s best interests,
if the adult’s beliefs and values are not known161.

Court-Appointed Guardianship
This measure applies to adults who are incapable of managing all
or part of their affairs162. Any person may apply to the court for the
appointment of a guardian to manage an adult’s affairs163. The court
may appoint a guardian if it is satisfied that the adult is incapable of
156
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managing all or part of their affairs, that the adult needs the care,
assistance and protection of a guardian, and if forms of available support and assistance less intrusive than guardianship have been tried
or carefully considered164.

When selecting a guardian, the Court must consider any wishes the
adult expressed orally or in writing when the adult was capable of
deciding who should act as their guardian165. The court may appoint
more than one guardian, and the appointment may be temporary.
When appointing a guardian, the court may cancel a supported decision-making agreement, a directive, or a representation agreement, or
suspend them166.

The Court may give the guardian only the authority that is necessary
to make, or assist in making decisions about the adult’s affair, and that
will result in the most effective, but the least restrictive and intrusive,
form of assistance and support for the adult167. The court may authorize a guardian to decide (not exhaustive!) where the adult is to live
and with whom, including whether the adult should live in a care facility168, to decide whether the adult should work169, to decide whether or
not the adult should receive care, and give or refuse consent to care170,
and to make arrangements for the temporary care of the adult’s minor
children171. Nonetheless, the guardian must consult, to the extent reasonable, with the adult to determine their current wishes, and comply
with those wishes if it is reasonable to do so172. If the adult’s current
wishes cannot be determined or it is not reasonable to comply with
them, the guardian must comply with any wishes the adult expressed
164
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while capable173. If the adult’s wishes are not known, a guardian must
act on the basis of the adult’s known beliefs and values and if those are
not known, in the adult’s best interests174. However, on the application
of the guardian to the court, the guardian may be exempt from the
obligation to comply with the adult’s current wishes175, and this gradation does not apply where the guardian is giving or refusing consent
to care176.

Consent to Care
Consent to care in the Yukon is governed by the Care Consent Act.
Care is defined as health care, admission to live in a care facility, and
personal assistance177. This Act seems to apply to adults who are not
under guardianship, and who do not have a directive. A directive is a
document containing information and wishes respecting the giving or
refusing of substitute consent to care on behalf of the maker178, made
by an adult who is able to understand the nature and effect of the directive179. A directive is made under the same form as a supported
decision-making agreement, and takes effect only when the maker is
deemed incapable of giving or refusing consent to care180.

Incapability to consent to care is determined by the care provider proposing to provide the care181, basing their decision on whether or not
the person demonstrates that they understand the information about
the nature of the care, the reasons why it is proposed, its risks and
benefits, and whether they understand that the information applies
173
174
175
176
177
178
179
180
181

Ibid at s.44(2).
Ibid at s.44(3).
Ibid at s.44(4).
Ibid at s.44(5).
Care Consent Act, SY 2003, c.21 Schedule B at s.1.
Ibid at s.29.
Ibid at s.27(1).
Ibid at s.31(a).
Ibid at s.6(1).

35

to the situation of the person for whom the care is proposed182. The
Act specifies that “a person’s way of communicating with others is
not, by itself, grounds for deciding that they are incapable of understanding183. The care provider must communicate with the person in a
manner appropriate to the person’s skills and abilities, and allow the
person’s friends and relatives to help the person understand184. A care
provider must not seek a substitute decision about care unless they
have made every reasonable effort to obtain a decision from the care
recipient185. If the care provider decides to obtain consent from a substitute decision-maker, this person must be, in priority, their guardian,
their proxy, their spouse, their child or their parent186. Where there is
no qualified person available to give substitute consent, consent may
be given by healthcare providers187. A substitute decision-maker may
not give consent to sterilization188.

Before giving or refusing consent, a substitute decision-maker must
consult with the care recipient to the extent that is reasonable189. If
they do not know the wishes, beliefs, or values of the care recipient,
they shall, before making a decision, consult with any friend, relative,
or a person which may have relevant information190. They should give
or refuse consent in accordance with the wishes of the care recipient191.
If wishes are not known, the substitute decision-maker considers the
beliefs and values of the person, and if those are not known, they use
the best interest approach192. Best interests are evaluated taking into
consideration the person’s current wishes, whether the care recipient’s condition or well-being is likely to be improved by the proposed
182
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care, and whether the benefit of a less restrictive or less intrusive form
of available care is greater than the risk of harm193.

In the Care Consent Act, there is an interesting monitoring body for
findings of incapability, called the “capability and consent board”.
Their role is to provide a forum for reviewing the decisions of care
providers and substitute decision-makers to ensure that the rights
of care recipients are respected, that careful consideration is given to
their wishes, beliefs and values, and that friends and relatives have an
opportunity to be heard194. There is an automatic review by the board
in the event of substitute consent to major health care, as well as substitute consent to admit a person to live in a care facility195

The board is comprised of members of the Yukon Medical Association,
care providers, members of the Law Society of Yukon, and regular
members of society. The Act provides that in making appointments to
the board, the appointer should ensure that the members represent
the cultural diversity of Yukon and the membership should include
persons with knowledge or experience of people with mental illnesses, intellectual disabilities, brain injuries, physical disabilities and diseases of ageing196.

“Disability”
The only part of the Act that explicitly mentions the term “disability”
as a reason for a measure to apply, is the “adult protection” section,
that provides that if an adult with a ‘physical or intellectual disability
that limits their ability to seek help’ suffers from abuse or neglect, a
specially designated agency may apply to court to get a protection order, which authorizes them to refer the adult to available health care
and assist the adult in obtaining services197.
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DISCUSSION
In this section, we explore the limitations of the statutes of the three
jurisdictions. We also underline aspects that seem to not be subject to
a consensus.

i. Purpose of the “support”
According to General Comment 1, the purpose of support measures
is to “enable [people] to make decisions that have a legal effect”198. It
is unclear whether that is the purpose of the pieces of legislation that
were examined. All three of these jurisdictions seem to be struggling
between promoting autonomy and protecting vulnerable individuals.
This is the point of tension that arises in all aspects that we will examine.

ii. Reasonableness
This dualism is apparent mostly in the emphasis that is put on the reasonableness of decisions. Both in British Columbia and in the Yukon,
the legislation mentions that the representative must comply with the
adult’s wishes, but only if those are ‘reasonable’199. This is a clear example of support being used, de facto, as a way to limit the agency
of the person. This approach to support amounts to the ‘outcome’
approach of substitute decision-making, in which it is considered legitimate to deprive a person of legal capacity if their decision is considered to have negative consequences. Although the statutes do not
apply specifically to persons with mental disabilities, there appears
198 General Comment 1, supra note 8 at par. 16
199 Shih-Ning, supra note 38 at 155
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to be a risk that, in practice, the assessment of the reasonableness of
decisions may be applied in a discriminatory manner against persons
with intellectual disabilities, since data shows that they are the ones
who are most likely to enter such agreements and measures. The provisions containing references to ‘reasonableness’ do not comply with
the Committee’s instructions regarding support.

iii. Assessment of capability
The assessment of capability also seems to differ in these three jurisdictions. As we have said before, none of the three jurisdictions separate mental capacity from legal capacity, since all three have guardianship systems for people who are ‘mentally incapable’ of making decisions. All provinces also have a capacity test required for people to
enter an assisted decision-making agreement. However, this can also
be interpreted as being a protective measure to ensure that vulnerable
persons are not under undue influence when entering into an agreement that they do not understand.

These three pieces of legislation seem to adopt the “support in decision making” approach to assisted decision-making. Browning, Brigby
and Douglas suggest that in order for the philosophy of supported
decision-making to be fully captured, the assessment of capacity itself should allow for support to be provided in the process of assessment200. In all of these pieces of legislation, capacity is assessed by
testing the capacity of the individual to understand concepts by themselves, without support being provided. Allowing for support in entering the agreement could be a means by which mental capacity assessment as a protective measure could be abolished.

However, these jurisdictions present some creative ways of assessing mental capacity: S7A in British Columbia requires that the person
be able to express wishes and preferences, and that they understand
that the representative will help them make decisions, or make decisions for them. In Alberta’s personal directives Act, the adult names
200 Browning, Brigby and Douglas, supra note 40 at 42

39

the person who will ascertain incapacity. This seems to be a compromise to implement the indication of General Comment 1, according to
which “The point at which an advance directive enters into force (and
ceases to have effect) should be decided by the person and included
in the text of the directive; it should not be based on an assessment
that the person lacks mental capacity”201. In Yukon, the capacity and
consent board may review findings of incapacity to consent to care
by service providers. Interestingly, the board is not only composed of
medical professionals, but also of legal professionals and people who
know the reality of persons with disabilities. This is an interesting
avenue for a more “rights-oriented” vision of capacity to be included
in revisions of findings of incapacity, rather than a strictly medical
assessment.

iv. Powers and Choice of support measures
When jurisdictions implement assisted decision-making schemes,
they seem to have the option of making those agreements private,
or court-centered, or both. In all of the schemes presented, courtordered support is put in place at the request of another person, not
of the supported adult. In Alberta and in the Yukon, court-ordered
assistance takes the form of “co-decision making”. General Comment 1 describes substitute decision-making as systems where legal
capacity is removed, where a substitute decision-maker can be appointed by someone other than the person concerned and this can
be done against their will, and decisions are made based on what is
believed to be ‘best interests’ of the person202. Although the fact that
the court appoints the guardian seems to bear some features of substitute decision-making, some other features, such as the necessity
of the adult’s consent, distinguish this mechanism from substitute
decision-making and seem to make it partly compatible under General Comment 1.
201 General Comment, supra note 8 at par. 17
202 Ibid at para 27.
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In British Columbia a person concluding a Representation agreement
does it voluntarily, therefore these agreements cannot be imposed.
Such an approach respects the person’s autonomy and breaks up with
paternalistic tendencies. The supported decision making should not
be imposed, because if so, it would contradict its emancipatory role,
besides from being obviously contrary to the purpose of the art. 12.
The person decides who is to be their representative or more of them,
while the enactment of the agreement does not depend on its verification by a court or a public notary. Clearly, such solutions strongly
impacted the creators of the Convention, which came almost 10 years
after the Representation Agreement Act (1996).

Nonetheless, co-decision making as provided by the selected statutes
raises unanswered questions. In Alberta, although the adult’s consent
is required, the court decides on whether guardianship is needed on
the basis of “best interests of the adult”. Although this assessment may
take into consideration the adult’s wishes and preferences, it seems
to be centered primarily on the protection of the adult. Additionally,
if the adult does not consent, does that mean that the court may place
the person under guardianship? In that case, can it be said that the
adult’s consent to co-decision making is truly free? Furthermore, codecision making seems to entail that the supporter has a right of veto.
On what basis should the co-decision maker make decisions? Should
they always agree with the adult unless their wishes are ‘unreasonable’? If that is the case, and the co-decision maker decides to base
their decision on the wishes expressed while the adult was competent,
and the adult disagrees with this decision, what is the outcome? The
answers to these questions are not provided for in the legislation. Further analysis of case law would be relevant.

v. Ladder pattern
As General Comment 1 makes clear, support measures should not be
based on best interests but rather on “will and preferences”. However,
the models presented seem to indicate that in practice, the distinction
is not that clear, and seem to adopt a more continuous approach. In
British Columbia, Representation Agreements use a ‘ladder pattern’
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for the supporter to make decisions: the supporter must follow first
current wishes of the adult, then wishes expressed while capable, then
known values, and as a last resource, they must base their decisions
on best interests of the adult. If we ignore the fact that current wishes
need to be ‘reasonable’, this seems like an interesting way to comply
with article 12. Interestingly, Yukon uses this same ladder approach
for decisions taken by a guardian. Could this be a way in which supported decision-making is actually implemented inside a surrogate
decision-making scheme? General Comment 1 describes the ‘best interest’ approach as central to making a scheme ‘substitute decision
making’. According to the approach favoured by Yukon, a question if
guardianship could be interpreted as a type of supported decisionmaking mechanism arose. We hardly think so because there is a concern that even if the ladder principle is prescribed, in practice it functions as substitute decision-making with very little or no participation
of the supported person, especially when there is no monitor to assess
if the guardian acts in accordance with the person’s wishes. Also, the
Yukon’s legislation allows exemptions from the duty to consult a person under guardianship.

vi. Public Guardian as a supporter
One of the problems cited by Then with regard to certain Canadian
provinces’ legislative schemes is the impossibility for the Public
Guardian or Trustee to be named as a supporter203. This is the case in
Alberta. This decision may be justified under the reason that having a
State body as a supporter “cannot constitute the richness and trust of
genuine social networks [...] [and that] in practice [it] may morph into
substitute decision-making in the minds of third parties like banks,
businesses and others”204. However, in practice, does this mean that
adults who have no support network are excluded from the possibility
of entering such agreement, and are thus more vulnerable to be placed
under guardianship?
203 Shih-Ning, supra note 38 at 165
204 Terry, Fleur, supra note 29 at 184
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vii. Scope of the agreement
Legislative schemes also differ in the scope of their supported decisionmaking agreements. In British Columbia, S7A and S9A have different
scopes. This difference seems to depend on the level of mental capacity
of the person signing the agreement: a lesser scope thus seems to be a
protective measure. Also, the representative under S7A may consent
to the placement of the supported person in a group home or a mental
health boarding home. Such a possibility is questionable in the sense
that if the person is not allowed to leave these facilities by their will,
they are faced with the deprivation of liberty. Such deprivation of liberty, even when the will of the person is considered unreasonable205,
is arbitrary206. The S9A is considerably more intrusive for the personal
integrity of the agreement user. Probably one of the most problematic
is the authorization of a supporter to physically restrain the supported person. Such a restrainment, even if prescribed by the law can be
arbitrary and harmful, especially if not instituted by an expert. Furthermore, when necessary and only as a last resort, the restrainment
should be carried out by a person trained in performing such action,
and more importantly in resolving problematic situations without the
use of restraints. Nonetheless, contemporary initiatives of regional and
global human rights bodies tend to promote non-coercive measures in

205 M
 oreover, some authors hold that the consensual deprivation of liberty is
contrary to the human rights principles, and such a possibility should not
be allowed in national jurisdictions. For more on this issue:
Jankovic Miloš, “Status of persons with mental disability deprived of
liberty”, Sociologija 60(4):856-879, January 2018, at 865
206 G
 uidelines on article 14 of the Convention on the Rights of Persons with
Disabilities: The right to liberty and security of persons with disabilities,
Committee on the Rights of Persons with Disabilities, September 2015.
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the treatment of persons with disabilities207. Under this agreement,
the supporter can even authorize a medical intervention even if the
supported person refuses it. However, the way of entering into the
non-standard agreement, which is based on the will of a person who
understands consequences208, is a decisive safeguard. Other important
safeguards, which set standards high enough to be endorsed in the GC
1, are a monitor who ensures that the supported person is protected
from undue influence and his/her will are respected by the supporter,
and the possibility to cancel or change the agreement at any time.

In Alberta, personal directives, supported decision making agreement and co-decision making seem all have a very large scope, and
all require the same level of capacity. In Yukon, there is a distinction
between the matters which may be covered by guardianship, and the
way consent to care is to be evaluated; however, consent to care may
be provided for in a personal directive and in a supported decisionmaking agreement, but not in a representation agreement. Further investigation would be required to understand the rationale behind the
scope that jurisdictions choose to attributes to the different assisted
decision-making mechanisms.
All three jurisdictions prohibit supporters and substitute decisionmakers to consent to sterilization. In Serbia, such an intervention can
be conducted with consent from a guardian, who needs to obtain prior
approval from the center for social work, a guardianship authority209.
207 P
 arliamentary Assembly of the Council of Europe (PACE) and the Council
of Europe Commissioner for Human Rights recently endorsed the
development of non-coercive measures and prohibition of coercion in
mental health settings. This initiative was meant to contradict the CoE
Committee on Bioethics process of drafting an additional protocol to the
so-called Oviedo Convention. The draft of this regional document was
supposed to authorize some forms of involuntary placement and treatment
of persons with disabilities, in what appears to be a way not compliant
with the Convention. Read more at: http://www.assembly.coe.int/nw/
xml/News/News-View-EN.asp?newsid=7545&lang=2&cat=8&fbclid=IwAR
3hxorPHfuOP9j4ONMtD1YLNLUmtxOx_-hPzJiF0jF2LYEaJarzUcPcZt8
208 Nidus, supra note 59
209 Family Act, Official Gazette RS 18/2005, 72/2011, 6/2015, art 136.
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viii. Powers of the assistant decision maker
Another issue that states wanting to implement assisted decisionmaking schemes should consider is the role of the supporter. In British Columbia, representation agreements may allow both supported
decision making or/and substitute decision-making. In Alberta and in
Yukon, statutes make a distinction between an agreement of which the
purpose is to assist the adult in making decisions, and an agreement
in which an adult voluntarily delegate their decision-making powers
to another person.

The Yukon’s and Alberta’s pieces of legislation on supported decisionmaking explicitly set out at least three, what appear to be distinctive
but indivisible tasks of supporters: assistance in gathering and understanding relevant information, assistance in making a decision, and assistance in communicating/ implementing the decision. If one of the
steps is lacking or the supported person is not included to the fullest
extent in any of these, it might be a deficient process210.

ix. “Disability”
Finally, none of these pieces of legislation applies explicitly, specifically to persons with disabilities, which seems to satisfy part of article 12.
However, it has been noted the lack of clarity as to who these measures
are intended for may give rise to a certain confusion in the tools that
are available, and which one is appropriate to use in which situation.
In British Columbia, the NGO Nidus prepares documents explaining in
simple terms which agreement is appropriate for which type of situation. This is an avenue that may be interesting to explore.

Still, the fact that some legal acts/ provisions do not explicitly apply only to people with disabilities is not enough to save from discrimination sometimes. Many countries when reforming their legal
210 S ave in a case a supported person is capable of conducting some of the
steps without the support.
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frameworks on guardianship211, often tend to avoid specifically mentioning that certain mechanisms are primarily for and used by people with disabilities, wanting to avoid direct discrimination. However,
the only relevant are consequences and the impact of these legal acts/
provisions. If the people with intellectual disabilities are those who
use certain legal mechanisms in largest numbers, which results in the
deprivation or limitation of rights, or puts them in a worse situation
than others, then this provision will be discriminatory regardless of its
semantics. However, if a legal provision/ act enables them to exercise
their rights, without affecting them in a bad way, but excludes other
citizens, it could be discriminatory to other groups, such as old people without disabilities or any other person that could use assistance.
Therefore, in order not to be discriminatory the supported decisionmaking mechanisms need to be open for everyone, and entering such
agreements must not deprive or limit a person from any other rights.

211 U
 sually by abolishing plenary guardianship and introducing or keeping
only the partial guardianship.
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CURRENT DECISION-MAKING REGIMES
IN THE BALKANS: SERBIA AND BULGARIA
The movement away from rigid guardianship systems is not limited to
Canada, and is timidly emerging in the Balkans. The country of Bulgaria has been undergoing “comprehensive proposals for reform of laws,
policies, and practices to legally recognise and support the exercise of
full legal capacity for people with even profound intellectual, cognitive,
and psycho-social disabilities”212 for a few years now. In this section,
we outline the similarities between the current statutes of Serbia and
Bulgaria regarding legal capacity, in order to demonstrate that these
reforms are also possible in Serbia. Also, Bulgaria’s Natural Persons
and Support Measures Act Draft and Persons with Disabilities Act will
be presented and discussed.

BULGARIA
Bulgaria’s current guardianship laws are provided for in the Family
Code. The law provides for two mechanisms for individuals who are
deemed incapable of making decisions on their own: full and partial
guardianship213. Full guardianship completely deprives a person of
legal capacity, whereas in the case of partial guardianship, the legal
capacity of the adult is limited for certain types of actions. The act
212 B
 ach Michael, “Inclusive citizenship: refusing the construction of “cognitive
foreigners in neo-liberal times”, 2017, 4:1 Research and Practice in
Intellectual and Developmental Disabilities, 4-25 at 13.
213 G
 uardianship and Human Rights in Bulgaria – Analysis of Law, Policy and
Practice, 2007, Mental Disability Advocacy Center (MDAC) online:
http://mdac.info/sites/mdac.info/files/English_Guardianship_and_
Human_Rights_in_Bulgaria.pdf.
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explicitly provides that legal capacity may be removed from an individual who, “by reason of an intellectual or mental disability”, cannot
take care of their affairs, somewhat equating disability with a finding
of legal incapacity.
There is currently a two-step process in place in Bulgaria to deprive
an adult of their legal capacity. The Court rules on the deprivation of
legal capacity, while the appointment of a guardian is an administrative procedure conducted by the guardianship authority, namely the
mayor of the municipality where the adult resides214. The guardianship regime and the process for legal capacity deprivation will not be
further examined since this would not add any new value to an already
very similar regime in Serbia. However, Bulgarian authorities and civil
society worked on a couple of acts that would incorporate supported
decision making in Bulgaria’s legal framework. One of these acts was
promulgated in 2018 and the other one, provisionally titled Natural
Persons and Support Measures Act, has never been adopted, even if it
had been praised for its inventiveness at the time. In the following text,
we will provide overviews of these two acts.

Natural Persons and Support Measures
Act Draft
Presumably cumulatively as a result of two cases before the European
Court of Human Rights where the court found the State of Bulgaria
to be in violation of the human rights of persons with disabilities, of
Bulgaria’s accession into the European Union, of the ratification of the
Convention, request of the Ombudsman of the Republic of Bulgaria,
for establishing the unconstitutional nature of Art. 5 (1) of the Persons
and Family Act (PFA) in the section “and lose their legal capacity”, and
Art. 5 (3) of the same law215, the Ministry of Justice has submitted a

214 Ibid.

215 S ufficiency of Law, Deficiency of Rights: The Legal Capacity to Act as a Legal
Standard of Being Human – The International Perspective and the Bulgarian
Law Reform, Bulgarian Center for Non-Profit Law, Sofia, 2015 at 65.
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draft law on “Natural Persons and Support Measures”, prepared by a
Bulgarian NGO, for public discussion216. Given the striking similarities
between the Bulgarian and Serbian guardianship legislation, examining this draft law can further inform the Serbian legislative reform demanded by its ratification of the Convention.
The Draft Act makes a distinction between “support measures”, a general concept and “supported decision making”, a specific legal procedure, distinct from co-decision making.

Support measures are a tool tailored specifically for people with disabilities. The Draft Act states that “The measures under this chapter
can be provided to an adult person who, as a result of an intellectual
disability, mental disorder or dementia has serious difficulties in understanding the essence of his/her decisions and the consequences
thereof when carrying out specific legal actions”217. This seems to be
contrary to article 12 of the Convention, as it singles out persons with
disabilities as a population who is more likely to have difficulties understanding the essence and consequences of their decision (“status
approach”). However one could also argue that this provision is as a
safeguard to ensure that the measures provided for in the Draft Act are
not used unnecessarily to intrude someone’s legal sphere, for example
in the context of domestic violence218.

The Draft Act defines “serious difficulties” as not understanding the
information and facts on which the decision about performing the specific legal action is based219, not assessing the essence and importance
of the individual potential decisions220, not relating the information
to the assessment of the consequences in the process of making the
relevant decision221. The Draft Act specifies that not being able to communicate in a typical way does not qualify as a “serious difficulty”.
216 Ibid at 64.
217 N
 atural Persons and Support Measures Act, chapter 1, draft 3, March 2015,
at s.9(1).
218 D
 iscussion with Bulgarian center for non-profit law, apparently condoned
by Michael Bach.
219 D
 raft Law on Natural Persons and Support Measures, supra note 199 at
s.9(2).
220 Ibid at s.9(2)2.
221 Ibid at s.9(2)3.
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The aim of support measures is described as clarifying the meaning
and consequences of legal actions, facilitating communication between the person and other parties, assisting the person in expressing their wishes and preferences to others, and render assistance on
specific cases222.

Supported decision-making
Supported decision-making is defined by the Draft Act as a support
measure whereby a supporting person provides support to a supported person for the latter to express his/her wishes and preferences
in making decisions in relation to performing specific legal actions223.
According to the Draft Act, supported decision-making must always
be based on the personal choice of a person224. Unlike some Canadian
provisions, the role of the supporter seems to be limited to empowering the adult in understanding and communicating their own decisions.

Supported decision-making is established through a court-centered
procedure, by means of a claim to the court submitted by a persons’
first-degree relatives, brother or sister, spouse, by a friend, by the
prosecutor or by the supported decision-making body225. The claim
sets forth the preferred support measures and specific legal actions
for which support is demanded226. The request for support and the
types of support demanded are not the result of the person’s choice,
but rather of a third party. Still, the Draft Act provides that “any adult
person shall have the right to a preliminary expression of his/her will
on the need for the court to designate one or more persons that will
support him/her in case he/she reaches a state of being unable to
222
223
224
225
226
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Ibid at s.12.
Ibid at s.16(1).
Ibid at s.16(2).
Ibid at s.15(1).
Ibid at s.15(2).

form or express his/her wishes and preferences”227. This declaration
may indicate the desired supporter, as well as the legal actions that
should be covered by the support measures228. This declaration shall
be made in writing and be certified by a notary229. The court is “obliged
to take into consideration” the declaration, “unless the implementation thereof is impossible”230. The court must hear the person during
the procedure231. Unlike in Canadian provinces, and contrary to the GC
1, supported decision making is not established at the request of the
person.
After the court ruling on the necessity of supported decision making,
the supported person and the supporting person sign a contractual
agreement, which is concluded for a maximum of two years and may
be revoked by the supported person at any time232.

Co decision-making
The Draft Act also provides for “co-decision-making”, which requires
a legal action to be performed jointly by the supporting person and
the supporter233. The same procedure as that of supported decisionmaking is used for co-decision making to be established.
Co-decision making is determined solely as a result of the court judgement itself234.

227
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Ibid at s.19(1).
Ibid at s.19(3).
Ibid at s.19(2).
Ibid at s.19(5).
Ibid at s.21.
Ibid at s.18.
Ibid at s.20(2).
Ibid at s.21.
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General
Some decisions are outside the scope of support, and must be taken
independently. This is the case for decisions regarding marriage, for
consenting to medical care or the exercise of reproductive rights235. For
those decisions, consultation must be provided rather than support236.

Support measures are determined by the court237; subject to the necessity of each measure, and “respect for the person’s wishes, preferences and values, proportionality, timeliness and flexibility, prevention of conflict of interest and undue influence, and exhaustiveness”238.
Each measure must be reviewed every second year239.

The court may refer the person to a Social Assistance Directorate for
using community-based social services to improve their skills, may
identify an individual trusted by the person to provide support, may
identify an individual who will express the consent in decision-making
in relation to legal actions laid down in the court judgement, and may
impose restrictions on the disposal of property above a certain value,
only at the request of the person in need of support240.

The court chooses the person who will act as a supporter. There must
be a trust relationship between the supporter and the supported person; both of them must be aware of the relationship; the relationship
must be of objectively lasting nature; the supporting person must have
the ability to convey the decision, wishes and preferences of the supported person241. The trust relationship excludes any relationship of
undue influence, violence, abuse or manipulation of the supported
person242. A person may have different supporting persons for different legal actions243.
235
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Ibid at s.s10(2), 10(3).
Ibid at s.10(4).
Ibid at s.11.
Ibid at s.11.
Ibid at s.11(7).
Ibid at s.13.
Ibid at s.14(1).
Ibid at s.14(2).
Ibid at s.17(2).

The mayor of the municipality where the person resides is the “supported decision-making body” (note: the mayor is currently the guardianship authority). Their tasks are to create and keep a register of the
supported measures. They may also initiate the proceedings to put
support measures in place244.

In the case where the person’s life, health or property is at serious and
immediate risk, if all other possibilities for determining support are
exhausted and there is a serious contradiction between the supported
person and their supporter, as a protective measure, the court can determine that the supporter may choose the residence of the person,
the disposition of their immovables, and may make choices regarding
medical treatment or health care245.

The entry into force of the Draft Act would also make all placements
under guardianship not effective; the then-effective guardianship and
custodianship bodies will be renamed into supported decision-making bodies246. If a person is under guardianship and has a disability as
described by article 9(1), the person’s relatives must make a claim to
the district court to put support measures into place247.

Persons with Disabilities Act
On the 1st of January 2019, a new law titled Persons with Disabilities
Act248 came to effect in Bulgaria. However, the guardianship regime
hasn’t been abolished, and it is still in use, contrary to the Draft Law
which proposed the abolishment of guardianship. The new law is comprehensive with regard to support for persons with disabilities, since
it regulates various aspects such as the governing and monitoring
244
245
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247
248

Ibid at s.8(3).
Ibid at s.25.
Ibid at s.16a8(1)(2).
Ibid at s.16a8(3).
P
 ersons with Disabilities Act, promulgated SG No. 105/18.12.2018,
effective 1.01.2019, amended and supplemented SG No. 24/22.03.2019,
effective 1.01.2020
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authorities249, assessment of “individual needs”250, social inclusion
support251, criteria for national representation (representative organizations of persons with disabilities)252, funding253 and administrative
sanctions254. The personal choice and independence of “people with
disabilities and their families” is one of the principles of this act, as
enshrined in Article 4.

We will focus on Chapter four, Section V – Access to justice and Legal
Protection only, since it prescribes measures related to assistance in
decision making for people with “serious difficulties” in the independent exercise of their rights. This section of the law was partly influenced by the Draft Act, which will be clear from the following paragraphs.

Almost identically to the Draft Law the “serious difficulties” consider
an inability to understand information on which the decision to perform the specific legal operation is based, inability to recognize the
nature and consequences of the possible decision for the specific legal
operation, and the inability to make connection between the information and consequences when making a decision255. Also, the people
who can’t independently communicate their decisions are not considered to have a “serious difficulty”256. Further, the law defines the
assisted decision-making as a set of social interventions that should
support the process of decision-making which has legal consequences
and specific outcomes for the disabled person concerned257.
In spite of a definition of disability provided in the new law, which is inline with the social approach to disability, the definition of a “permanent
disability” is blatantly medical and discriminatory. This definition reads
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Ibid at ch. 2
Ibid at ch. 3
Ibid at ch. 4
Ibid at ch. 5
Ibid at ch. 6
Ibid at ch. 7
Ibid at ch. 7 S. 5 art. 65(3)
Ibid.
Ibid art. 65 (2)

as follows: “”Permanently disabled people” shall mean persons with a
permanent physical, mental, intellectual or sensory deficit which, when
in interaction with the environment, could impede their full and effective participation in social life, whereby such persons’ expert medical
assessment has ascertained a type and degree of disability of at least 50
percent.”258 Apart from the status approach, the definition may exclude
a large number of people who are deemed to be disabled less than 50%
percent from being eligible to acquire various services.
Clearly, the new Bulgarian law, as well as the Draft Law, prescribes the
right to support for a limited circle of people. These are not all people
who could express a need for such support, nor all people with disabilities, but only the disabled people with certain traits. Such a formulation is not in line with the Convention, which promotes openness
and flexibility of the support in all aspects.

Explicitly prohibited is to replace the supported person’s will with that
of a supporter and the “protection measure” is to be applied only after
exhaustion of support measures259. The protection measure probably
refers to the “best interest” even if this is not explicitly mentioned anywhere in the act. Unlike the examined Canadian jurisdictions, this one
does not apply the so-called ladder approach, which is also promoted
in the GC 1. Still, such an approach could be defined in a by-law.

Also, recognizing the intrusiveness of the measure, the law sets a principle of proportionality and fixed duration, but without elaborating
on the meaning of these further260. According to GC 1, there must be
a trust relationship between the supporter and the supported261. The
law prescribes various forms of support, explicitly mentioning “specialized services for assisted decision-making”, support networks,
mentoring, counselling, and development of an anti-crisis plan262.
The anti-crisis plan and other measures are not further elaborated
and their meaning is not clear. Nevertheless, the law stipulates the
258
259
260
261
262

Ibid at Supplementary Provision under 2
Ibid art. 66 (5)
Ibid.
Ibid art. 65 (6)
Ibid art. 66 (3)

55

introduction of capacity building programmes for judiciary and law
enforcement personnel, recognizing the extent of prejudices against
persons with disabilities existing among the professionals.
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SERBIA
Serbia’s legal framework recognizes a substitute decision-making
regime only, which is imposed upon more than 13.000 adults with
disabilities, and this number is constantly growing263. The process of
accession negotiations with the European Union and the ratification of
the Convention, stirred things up a bit making the professionals, civil
society and the public start thinking and advocating for people with
intellectual and psychosocial disabilities equal recognition before the
law more than before. In the following text, we will discuss the legal
framework and the consequences of deprivation of legal capacity for
Serbia’s citizens.

Reasons for legal capacity deprivation
The Family Act sets out material aspects of legal capacity such as the
rules on how it is acquired264, the basis for deprivation of legal capacity, and forms of deprivation265. This act also regulates the guardianship
regime by prescribing the role, powers, duties and rights of a guardian.
The deprivation of legal capacity is carried out according to the rules
of the Non-adversarial Proceedings Act266, while the appointment of a
263 I n 2015 there were 12.732 persons deprived of legal capacity, which is
298 less than in 2016, and 343 less than in 2017. The data are taken from:
Republic Institute for Social Protection, “Izveštaj o radu centara za socijalni
rad za 2017. godinu“, 2018, at 10. Online at: http://www.zavodsz.gov.rs/
media/1423/izvestaj-o-radu-csr-2017rzsz.pdf
264 Family Act, supra note 209 art. 11
265 Ibid at art. 146 and art. 147
266 N
 on-adversarial Proceedings Act, Official Gazette FRS 25/82 i 48/88 and
Official Gazette RS 46/95, 18/2005, 85/2012, 45/2013, 55/2014, 6/2015
i 106/2015)
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guardian is regulated by the General Administrative Proceedings Act
and carried out by a guardianship authority (center for social work).

The basis for full legal incapacitation of a person is the existence of illness or “psycho-physical” impairments due to which this person is not
capable of “normal judgment” and as a consequence cannot take care
of his/her rights or interests267. Such a basis is made of a mixture of the
status approach (existence of a physical or psychological impairment
or both), the functional (assessment of cognitive skills), and the outcome approach (inability to protect the personal rights and interest).
This formulation and application of the provision is discriminatory,
since it applies exclusively to people with intellectual, developmental
and psychosocial disabilities, and its application leads to complete denial of autonomy.

Not surprisingly, people with intellectual disabilities and psychosocial
disabilities make up 77% of all people fully deprived of legal capacity
in Serbia (40% and 33% respectively)268. They are followed by people
with dementia (24%) and those with substance addiction (3%).

Interestingly, the basis for partial deprivation of legal capacity is different from the grounds for full legal capacity deprivation. Namely,
apart from the existence of illness or impairments, it is needed that
the actions of this person are harmful to his/her rights or interests
or the rights and interests of others269. Contrary to the grounds for
full deprivation, the deficiency in cognition or decision-making are
not mentioned. The latest existing data show that when the courts
decided to deprive a person of legal capacity the full deprivation was
ruled in approximately 86% and the partial in 14% of the cases examined270.

267 Family act, supra note 209 art. 146
268 B
 eker Kosana, Milošević Tijana,” Poslovna sposobnost: Sudska praksa i
zakoni u Srbiji 2016. godine”, MDRI-S, 2016. p. 32
269 Family Act, supra note 209 art. 147
270 Beker, Milošević, supra note 268 at 29
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Procedure
The process for deprivation of legal capacity can be initiated by the
court (ex officio), a close relative of “the person who should be deprived
of legal capacity”271 (spouse, unmarried partner, child, parent)272 and
a center for social work273. MDRI-S found that these proceedings are
mainly initiated by a relative or a center for social work (46.6% and
46% respectively)274. A person who thinks he/she should be deprived
of legal capacity can submit a proposal to the court.275 The court makes
a decision after a hearing which should be attended by a guardianship
authority (center for social work), the person whose legal capacity
should be restricted and his/her temporary guardian, and a subject
who submitted the proposal276. The temporary guardian is assigned to
the person concerned by a center for social work if it is considered necessary to protect the person’s rights and interest during the process277.
However, a temporary guardian usually does not have any legal background in education, neither is this necessary according to the law278.
Therefore, the guardianship authority delegates a temporary guardian
– an employee of this center for social work, after submitting a proposal for someone’s deprivation of legal capacity. Also, an employee of the
guardianship authority can be appointed as a (permanent) guardian
271 This is an exact wording used in the provision (authors’ translation). Some
experts think that such a formulation forejudges outcomes of these processes.
272 A
 nd a grandfather, grandmother, brother, sister and grandchildren if they
live with the person concerned.
273 C
 enter for social work is a social protection institution and guardianship
authority at local (municipality) level.
274 Beker, Milošević, supra note 268 at 34
275 H
 owever, MDRI-S didn’t come across such a case in their research, which
doesn’t surprise if we are aware of deeply restrictive character of the
guardianship regime in Serbia’s law.
276 S uch a formulation is used in the law itself presupposing the outcome of
the proceeding. Supra note 266 art. 35
277 Family Act, supra note 209 art. 132
278 P
 etrušić Dr Nevena, Beker Kosana, Ćirić Milovanović Dragana, „Smernice za
postupanje sudija u slučajevima lišavanja poslovne sposobnosti“, MDRI-S,
2016, p. 38 – 43

59

after the process ends. Therefore, there is no balance between the two
parties in the process, there is a clear conflict of interest, which violates the “equality of arms” principle, and strips the person concerned
from the right to a fair trial.

Two medical expert witnesses, usually psychiatrists or neurologists or
both, must examine the person and provide the court with a finding
and an opinion about his/her state of mental health and reasoning capabilities. The examination should be carried out in the judge’s presence, unless it takes place at a stationary health institution. The court
can decide to place the person concerned in a health institution up to
30 days to assess his/her mental health279. As a result of the central
place of the medical examination in the process for deprivation of legal
capacity, this proceeding acquires a substantially medical approach to
legal capacity. The person can appeal to the court regardless of his reasoning capabilities within 8 days after receiving the decision. Then, in
a period not longer than 3 years the court needs to (ex officio)280 reexamine if reasons for deprivation of legal capacity still exist with the
person concerned281. Also, the person deprived of legal capacity can
initiate a process for restoration of his/her legal capacity. Therefore it
is considered that people deprived of legal capacity do posses procedural capacity in processes related to the deprivation and restoration
of legal capacity, but not in any other judicial processes. However, research showed that only in 2.55% of cases of reexamination the courts
decided that there is no need for further deprivation and restored the
legal capacity282.

The deprivation from legal capacity is not an only means to deny legal
agency to a person. The Family Act also prescribes the “extension of
parental rights after reaching adulthood” over a person on the same
grounds as for the deprivation of legal capacity283. The impact on the
legal agency of the person concerned is identical to full deprivation of
legal capacity.
279
280
281
282
283
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Beker, Milošević, supra note 266 art. 38
The obligation of the court to reexamine was included in the law in 2014.
Supra note 266 art. 40
Beker, Milošević, supra note 268 at 35
Family Act, supra note 209 art. 85

Consequences of legal capacity
deprivation and powers of a guardian
The law prescribes that the legal agency of a person fully deprived of
legal capacity is equal to that of a child below 14 years old284.

The center for social work appoints a guardian285 to a person deprived
fully or partially of legal capacity. Primarily appointed should be a
spouse, a relative or a foster carer. Also, the person (“protégé” is a literal translation from the Family Act) has a right to propose a guardian
for himself if he is “capable of reasoning”286. Since the people are deprived of legal capacity on account of impaired cognitive capabilities,
it’s logical to expect that their opinion does not need to be taken into
account in this process.

A public guardian (“direct guardian” is a literal translation from the
Serbian language) is appointed when it is not the person’s concerned
best interest to have one of the above mentioned persons as a guardian287, which is again assessed by the center for social work. A direct
guardian is a person employed at the center for social work. According
to the latest available data, 31% of adults under guardianship have a
direct guardian288. In case a guardian requests for his duty to be terminated, the competent center for social work should terminate his
appointment in 60 days’ time, and appoint another person as a guardian. Center for social work should ex officio terminate a guardian’s appointment in case of unethical conduct289.
284 Family Act, supra note 209 art. 146
285 I n accordance with the General Administrative Proceeding Act, Official
Gazette RS, 18/2016, 95/2018
286 Family Act, supra note 209 art. 127
287 Non-Adversarial Proceedings Act, supra note 266 art. 126
288 R
 epublic Institute for Social Protection, “Izveštaj o radu centara za socijalni
rad za 2017. godinu“, 2018, at 10
289 Family Act, supra note 209 art. 133
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The protégé can himself initiate a procedure for reexamination of his
legal capacity290. However, a protégé cannot access the court for any
other matter and in any way independently from his guardian. The
protégé’s will is legally irrelevant in every aspect. Nonetheless, the
Family Act prescribes that the “protégé’s legal capacity is equal to that
of a child under parental care”291. This obviously paternalistic legal
discourse further degrades an already marginalized group of people
and perpetuates stigma against them.

The guardian makes decisions regarding all aspects of the protégé’s
life. A protégé cannot choose where and with who to live, cannot control his/her financial affairs, or decide on medical treatment and interventions. The guardian decides about medical interventions and the
schooling of his protégé292. A study showed that approximately 52%
of people under guardianship have a history of institutionalization in
psychiatric hospitals or social care residential institutions293. Nonetheless, many legal acts prohibit various rights to people under guardianship. Thus, a person deprived of legal capacity cannot get married,
cannot vote in elections, be an organ donor, cannot be a volunteer, or
get life insurance, a woman cannot decide if she will give birth to a
baby or decide about the use of contraception etc.294

In the case of partial deprivation of legal capacity, the court will decide
which actions the person concerned “can or cannot” conduct independently295. According to research from 2014, areas in which legal capacity was commonly limited were the medical treatment, financial matters, the choice of place of living. One of the most common restrictions
in the judicial decisions examined was formulated as “all legal matters”,
and “the participation in administrative and judicial proceedings”296.
290 Petrušić, Beker, Ćirić Milovanović, supra note 278 19
291 O
 ur translation. The original norm in the Serbian language: „Štićenik ima
jednaku poslovnu sposobnost kao dete pod roditeljskim staranjem“
292 These two after consulting with the competent center for social work.
293 Beker, Milošević, supra note 268 at 34
294 B
 eker Kosana, Lišenje poslovne sposobnosti: Zakoni i praksa u Republici
Srbiji, 2014, p. 7 and Beker Kosana, Milošević Tijana, „Katalog pravnih
propisa: Poslovna sposobnost, MDRI-S, 2016.
295 Family Act, supra note 209 art. 147
296 Beker, supra note 294 at 50
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Some experts hold that the Serbian guardianship regime is one of the
strictest in the world. We have seen that it applies a binary approach to
legal capacity, a person either has it or not, there are no steps between
these two ends. Not only the rights are taken, but also the dignity. Virtually, a person deprived of legal capacity under Serbian law stops to
be a citizen, and he/she reduced to a “biological being”.
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CONCLUSION
In spite of the Committee’s recommendation that Serbia should “replace substituted decision-making with supported decision-making
that respects a person’s autonomy, will and preferences, and establish
transparent safeguards”297 the guardianship is still the only option existing in the legislation. However, the ratification of the Convention in
2009, the Committee’s Concluding observations on Serbia from 2016,
and the civil society organizations’ advocacy and awareness-raising
efforts made the deprivation of legal capacity and its adverse effects a
topic present in the public discourse more than before.
Some important stakeholders in this process other than the disabled
people are judges, decision-makers at the Ministry of work, employment, veteran and social affairs and Ministry of Justice, centers for
social work, their professional association, employees at social care
institutions, parents, friends and families of the disabled persons and
their organizations. Seemingly, a lot of work has still to be done in order to gain wide support for the reform among all the aforementioned
groups.

The opposition to the introduction of supported decision making is
not negligible. Some of the usual objections and arguments against the
reform revolve around the safety and protection of persons with disabilities. Despite not being examined for its efficiency the paternalistic,
protection-oriented approach reflected in the guardianship regime,
has been applied for hundreds of years. The parens patriae power of
the state institutions seems to have been little challenged in Serbian
society and the legal system until now. However, we have no knowledge if the people under guardianship are safer than others, and as
297 C
 oncluding Observations on the Initial Report of Serbia, CRPD/C/SRB/
CO/1, 23 May 2016, par. 22
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Glenn298 noticed, the guardian’s almost undisputed power could lead
to various forms of abuse, as well as isolation especially in cases when
the state agent is the guardian (public guardian). Nonetheless, the scientists showed that the self-determination of people with disabilities
can be crucial for self-protective practices that reduce the possibility
of becoming a victim, while the people under guardianship are traditionally less empowered and autonomous than others in a similar
situation299.
Efficient safeguards in supported decision-making are crucial to correctly operate a supported decision making mechanism, but also to
gain legitimacy in the community in order to incorporate and implement such a mechanism in the first place. Through our work we have
heard from worried parents and family members of persons with intellectual disabilities who thought that plenary guardianship was not
good, but neither did the idea of supported decision making satisfy
them. This was primarily because they thought their children could
be easily manipulated under such a mechanism. Unpublished research
from 2019 suggested that the parents were more in favor of partial
guardianship300 because they perceived the institutions in Serbia were
not developed enough to ensure the safe operationalization of a supported decision making mechanism. Clearly, a lot of awareness-raising
efforts, as well as the capacity building of state institutions and personnel, are preconditions for the recognition of equal status before the
law and equality in practice for persons having issues in, what is traditionally but falsely, recognized to be independent decision-making.

Lastly, we would like to reiterate that legal capacity is a universal right
which shall be guaranteed to all people, and that the support in decision making is ultimately a positive measure which should be ensured

298 Glenn, supra note 2 at 4
299 N
 ational Core Indicators, Data Brief, April 2019. Online:
https://www.nationalcoreindicators.org/upload/core-indicators/NCI_
GuardianshipBrief_April2019_Final.pdf
300 M
 DRI-S and National Organization of Persons with Disabilities in Serbia
conducted a small-scale research for purposes of developing appropriate
capacity building activities and advocacy strategies.
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by the authorities to facilitate the exercise of legal capacity. The support for decision making should not be a prerequisite for legal capacity301. Only such an approach reflects the intention of the General Comment 1 and CRPD rightly.

301 R
 ead more at: General Comment 1, supra note 8, and Minkowitz Tina,
Equal Legal Capacity or ‘Supported Decision-Making’?, 10 July 2019. Online
at: https://www.madinamerica.com/2019/07/equal-legal-capacitysupported-decision-making/

66

Literature
• Adult Guardianship Act, RSBC 1996, ch 6

• Adult Guardianship and Trusteeship Act, SA 2008 ch A-4.2

• Adult Guardianship in BC Private Committeeship and Statutory
(Public) Guardianship, Nidus Personal Planning Resource Center
and Registry, online: http://www.nidus.ca/PDFs/Nidus_Info_AdultGuardianship.pdf
• Andorno Robert, “Human Rights and Human Dignity”, 2014, Handbook of Global Bioethics, 45-57
• Bach Michael, Inclusive citizenship: refusing the construction of
“cognitive foreigners in neo-liberal times”, 2017, 4:1 Research and
Practice in Intellectual and Developmental Disabilities, 4-25

• Bach Michael, Kerzner Lana, “A New Paradigm for Protecting Autonomy and the Right to Legal Capacity”, commissioned by the Law
Commission of Ontario, 2010
• Beker Kosana, Lišenje poslovne sposobnosti: Zakoni i praksa u Republici Srbiji, MDRI-S, 2014

• Beker Kosana, Milošević Tijana, Poslovna sposobnost: Sudska praksa i zakoni u Srbiji 2016. godine, MDRI-S, 2016
• Beker Kosana, Milošević Tijana, Katalog pravnih propisa: Poslovna
sposobnost, MDRI-S, 2016

• Booth Glenn Kristin, “Supported Decision Making and the Human
Right of Legal Capacity”, 2015, 3:1 INCLUSION, 2-16

• Browning Michelle, Brigby Christine and Douglas Jacinta, “Supported Decision Making: Understanding How its Conceptual Link to Legal Capacity is Influencing the Development of Practice”, 2014, 1:1
Research and Practice in Intellectual and Developmental Disabilities,
34-45 at 35.
• Care Consent Act, SY 2003, c.21 Schedule B

67

• Carney Terry, Beaupert Fleur, “Public and Private Bricolage – Challenges in Balancing Law, Services and Civil Society in Advancing
CRPD Supported Decision-Making”, 2013, 36, U.N.S.W.L.J.

• Chapter Six : From Provisions to Practice: implementing the Convention – Legal Capacity and Supported Decision-Making, United
Nations Department of Economic and Social Affairs Division for Inclusive Social Development, Handbook for Parliamentarians, online:
https://www.un.org/development/desa/disabilities/resources/
handbook-for-parliamentarians-on-the-convention-on-the-rightsof-persons-with-disabilities/chapter-six-from-provisions-to-practice-implementing-the-convention-5.html

• Commissioner for Human Rights, “Who gets to decide? Right to legal
capacity for persons with intellectual and psychosocial disabilities”,
Issue Paper, Council of Europe, April 2012

• Committee on the Rights of Persons with Disabilities, General Comment No. 1 (2014) Equal recognition before the law, UN Doc CRPD/C/
GC/1, 19 May 2014
• Committee on the Rights of Persons with Disabilities, General Comment No.4 (2016) Right to inclusive education, UN Doc CRPD/C/
GC/4, 2 September, 2016

• Concluding Observations on the Initial Report of Serbia, CRPD/C/
SRB/CO/1, 23 May 2016
• Convention on the Rights of Persons with Disabilities, 24 January
2007, UN General Assembly, UN Doc A/RES/61/106 (entered into
force 3 May 2008)
• Davidson Gavin, et al. Supported decision making: A review of the
international literature. 2015, International Journal of Law and Psychiatry, 38, 61–67

• Decision-Making Support and Protection to Adults Act, SY 2003, c 21

• Ending coercion in mental health: the need for a human rights-based
approach, Parliamentary Assembly of Council of Europe, Resolution
2291 (2019). Online: http://assembly.coe.int/nw/xml/XRef/XrefXML2HTML-EN.asp?fileid=28038&lang=en

68

• European Disability Forum, “The EU has ratified the Convention.
What does this mean?“, online: http://www.edf-feph.org/eu-hasratified-convention-what-does-mean
• Family Act, Official Gazette RS 18/2005, 72/2011, 6/2015

• Flynn Eilionoir, Arstein-Kerslake Anna, “Legislating Personhood: realising the right to support in exercising legal capacity”, 2014, 10:1,
International Journal of Law in Context, 81-104
• General Administrative Proceeding Act, Official Gazette RS, 18/2016,
95/2018

• Gordon Christine, “The Representation Agreement Act British Columbia – The Right to Supported Decision Making in Canada”, Nidus,
International Conference on Good Policies for Persons with Disabilities, 2012, Australia (online) http://www.nidus.ca/PDFs/Nidus_
Presentation_Intl_Accessibility_Summit_2012.pdf
• Guardianship and Human Rights in Bulgaria – Analysis of Law, Policy
and Practice, 2007, Mental Disability Advocacy Center (MDAC). Online: http://mdac.info/sites/mdac.info/files/English_Guardianship_
and_Human_Rights_in_Bulgaria.pdf.

• Guidelines on article 14 of the Convention on the Rights of Persons
with Disabilities: The right to liberty and security of persons with
disabilities, Committee on the Rights of Persons with Disabilities,
September 2015
• Human Rights Committee, Wackenheim v. France, Communication
No. 854/1999, CCPR/C/75/D/854/1999, 26 July 2002. Online at:
https://undocs.org/CCPR/C/75/D/854/1999.

• Informal Trusteeship, Government of Alberta, online: https://www.
alberta.ca/informal-trusteeship.aspx.
• Jankovic Miloš, “Status of persons with mental disability deprived of
liberty”, 2018, Sociologija 60(4):856-879

• Kant Immanuel, The Metaphysics of Morals. Translated by Mary J.
Gregor. Cambridge University Press, 1991.
• Kerzner Lana, Paving the way to Full Realization of the CRPD’s Rights
to Legal Capacity and Supported Decision-Making: A Canadian Perspective, In From the Margins, 2011.

69

• Minkowitz Tina, Equal Legal Capacity or ‘Supported DecisionMaking’?, 10 July 2019. Online: https://www.madinamerica.
com/2019/07/equal-legal-capacity-supported-decision-making/

• Mucklin Ruth, Dignity is a Useless Concept, 2003, BMJ, 327(7429),
1419-1420
• National Core Indicators, Data Brief, April 2019. Online:
https://www.nationalcoreindicators.org/upload/core-indicators/
NCI_GuardianshipBrief_April2019_Final.pdf

• Natural Persons and Support Measures Act, chapter 1, draft 3, March
2015
• Non-adversarial Proceedings Act, Official Gazette FRS 25/82 i
48/88 and Official Gazette RS 46/95, 18/2005, 85/2012, 45/2013,
55/2014, 6/2015 i 106/2015)

• Open Society Foundations, “Disability Rights Are Human Rights”, 9
May 2014, online: https://www.opensocietyfoundations.org/voices/disability-rights-are-human-rights
• Patient Property Act, RSBC 1996 ch 349

• Persons with Disabilities Act, promulgated SG No. 105/18.12.2018,
effective 1.01.2019, amended and supplemented SG No.
24/22.03.2019, effective 1.01.2020
• Petrušić Dr Nevena, Beker Kosana, Ćirić Milovanović Dragana, Smernice za postupanje sudija u slučajevima lišavanja poslovne sposobnosti, MDRI-S, 2016
• Power of Attorney Act, RSBC 1996 ch 30 at s.12 (online: http://www.
bclaws.ca/civix/document/id/complete/statreg/96370_01).
• Representation Agreement Act, RSBC 1996 ch 405

• Representation Agreement Overview, Nidus Resource Planning and
Registry, online: http://www.nidus.ca/PDFs/Nidus_FactSheet_RA_
Overview.pdf

• Republic Institute for Social Protection, “Izveštaj o radu centara za
socijalni rad za 2017. godinu“, 2018. Online: http://www.zavodsz.
gov.rs/media/1423/izvestaj-o-radu-csr-2017rzsz.pdf

70

• Shields S, Pathare LS, Supported decision-making for persons with
mental illness: a review, 2012, Public Health Reviews, 34
• Sufficiency of Law, Deficiency of Rights: The Legal Capacity to Act as
a Legal Standard of Being Human – The International Perspective
and the Bulgarian Law Reform, Bulgarian Center for Non-Profit Law,
Sofia, 2015
• Then Shih-Ning, “Evolution and Innovation in Guardianship Laws:
Assisted Decision-Making”, 2013, 35, Sydney L. Rev. 133

71

