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INTRODUCTION
The advocacy movement of persons with disabilities around the world, as well as in Serbia,
has contributed significantly to improving the situation of persons with disabilities. Through
various activities of the organizations of persons with disabilities and persons with
disabilities themselves the general public has been informed about the problems they face
in everyday life, as well as the barriers that society imposes on them, from inaccessibility of
facilities and services to social exclusion, discrimination and stigmatization. The most
important success is certainly the adoption of the Convention on the Rights of Persons with
Disabilities1, which is the most important international document that guarantees the rights
of persons with disabilities, and is also the first convention ratified by the European Union.
The Republic of Serbia has ratified this Convention in 20092, while adopting a set of laws
important for the status of persons with disabilities3.
The adoption of the Convention on the Rights of Persons with disabilities is important in
many ways, especially due to the paradigm shift in attitude towards people with disabilities,
meaning persons with disabilities are viewed as subjects of rights, rather than as the 'object
of protection' as it was commonly understood. It is indisputable that the situation of persons
with disabilities in Serbia has improved in recent years but certain problems are still present.
The full deprivation of legal capacity and guardianship over adults still exists in Serbia, which
shows that our legislation is not yet in line with the provisions of the Convention on the
Rights of Persons with Disabilities, as well as with international and national antidiscrimination legislation. In order to address the need for reform of the system of
deprivation of legal capacity and guardianship of adults, in May 2014 the Law on noncontentious proceedings was amended4, inter alia, in the section that relates to the process
for deprivation of legal capacity. These amendments will be presented in more detail in this

UN General Assembly, A / RES / 61/106 of 13.12.2006. , available at:
http://www.un.org/disabilities/convention/conventionfull.shtml, accessed on 5/10/2016
2 Law on Ratification of the Convention on the Rights of Persons with Disabilities, "Official Gazette of RS International Treaties", no. 42/2009)
3 Law on Prevention of Discrimination against Persons with Disabilities (2006), the Law on Prohibition of
Discrimination (2009), the Law on Vocational Rehabilitation and Employment of Persons with Disabilities
(2009), Law on the use of sign language (2015), the Law on Movement using a guide dog (2015)
4 Law on Amendments to the Law on Non-contentious proceedings "Official Gazette of RS", no. 55/2014
1
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publication, but it must be stressed that although they represent a positive step, they are not
sufficient to substantially improve the situation of persons deprived of their legal capacity
and persons who are at risk of deprivation of legal capacity.
During 2012, Mental Disability Rights Initiative MDRI-S and the Belgrade Centre for Human
Rights conducted a study "Legal capacity as a human right in Serbia." The study included
collection and analysis of data on judicial practice in Serbia in connection with the
deprivation of legal capacity, on a sample of about 1000 court decision. Results of the
analysis showed that the partial deprivation of legal capacity is rare - only 5.4% of persons
have been partially deprived of legal capacity, while the number of people who had legal
capacity reinstated is almost negligible, amounting to 0.2% of the total number of decisions
made. In addition, the results showed that the procedural rules are not fully applied, and that
in almost 99% of cases reviewed the person’s disability was stated as the grounds for
deprivation of legal capacity.
This was the first court practice analysis in relation to procedures for deprivation and
reinstatement of legal capacity, and its aim was to determine the factual situation and
develop tools for further advocacy; capacity building of judges and other relevant actors in
this process and to lay the foundations for changes in laws that in practice lead to violations
of all human rights of persons with disabilities.
Since 2012, there have been several significant changes at the international and national
level in order to promote and implement the right to legal capacity of persons with
disabilities. International standards, particularly the Convention on the Rights of Persons
with Disabilities, set a sound basis for a paradigm shift in this area, specifically by setting the
guidelines for changes in the law and practice. The Committee on the Rights of Persons with
Disabilities issued a General Comment 1 on Article 12 of the Convention on the Rights of
Persons with Disabilities - Equality before the law dealing with principles, obligations and
directions for development of laws and practices in order to ensure equal recognition before
the law for persons with disabilities, particularly the recognition of legal capacity for each
person on an equal basis with others. General Comment gives guidelines to states to
harmonize national legislation with the obligations undertaken by ratifying the Convention
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on the Rights of Persons with Disabilities and develop the practice of supported decisionmaking to replace the current regime of substitute decision-making. Also, the Commissioner
for Human Rights of the Council of Europe continued to clearly advocate elimination of the
guardianship regime and recognition of the right to legal capacity for persons with
disabilities5.
At the national level, civil society organizations, independent institutions - the Commissioner
for Protection of Equality and The Protector of Citizens, as well as some institutions of the
system have had an important role in advocating the right to legal capacity of persons with
disabilities. There are several important changes that have occured in Serbia in this area, and
we hope these are only the initial steps towards a more comprehensive reform of the
guardianship system for persons with disabilities in Serbia.
-

As already mentioned, the amendments to the Law on non-contentious proceedings
adopted related to the procedure for deprivation of legal capacity. Although these
changes are insufficient and apply only to the procedural matters (for substantial
changes it is necessary to amend the Family Law), they set the basis for further
discussion and reform of legislation in this area.

-

The strategy for prevention and protection from discrimination6 has been adopted,
followed later by the Action Plan for implementation of the Strategy for prevention
and protection from discrimination7. The most significant measures relate to the
redefinition of the institute(status?) of full deprivation of legal capacity, as well as
"training of judges on the standards of preventing discrimination against people with
disabilities, on the practice of the European Court of Human Rights and the standards

See, for example, Who can decide? Legal capacity of persons with intellectual and psychosocial disabilities,
Thematic Report of the Council of Europe Commissioner for Human Rights, 2013,
https://www.coe.int/t/commissioner/source/prems/IP_LegalCapacity_serb.pdf, accessed 13 May 2016
6 Sstrategy for prevention and protection from discrimination, the Government of the Republic of Serbia, June
2013, http://www.ljudskaprava.gov.rs/images/pdf/Strategija_jul_2013.pdf, accessed 13 May 2016
7 The Action Plan for Implementation of the Strategy for prevention and protection against discrimination for
the period from 2014 to 2018, the Office for Human and Minority Rights of the Government of the Republic of
Serbia. The Action Plan provides a framework of activities, the dynamics, the competent institutions and
budgets for the implementation of the objectives of the strategy, measure 3.4.1. implies a redefinition of the
institute of legal capacity; http://www.ljudskaprava.gov.rs/images/pdf/propisi_i_strategije/Akcioni_plan__srpski.pdf, accessed 13 May 2016
5
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of the Convention on the Rights of Persons with Disabilities, which excludes the
complete deprivation of legal capacity ".
-

The Commissioner for Protection of Equality issued the first opinion with
recommendations based on the complaint of a married couple, stating that initiating
the process for deprivation of legal capacity on the basis of disability is a violation of
anti-discrimination laws, namely that it is discrimination based on disability. In the
reasoning of this opinion, the Commissioner for Protection of Equality calls on the
Convention on the Rights of Persons with Disabilities and the General Comment 1 on
Article 12 of the Convention on the Rights of Persons with Disabilities.

MDRI-S’ contribution in advocating for the right to legal capacity for
persons with disabilities
Mental Disability Rights Initiative (MDRI-S) continuously works on advocating the right to
legal capacity for persons with disabilities, and MDRI-S' participation in the PERSON project
has greatly assisted this objective. PERSON (Partnership to Ensure Reforms of Supprots in
Other Nations), aims at improving competences of civil society organizations in the Balkan
states at the national and regional level to strategically advocate and monitor reforms
concerning the realization of the rights of persons with intellectual, cognitive and
psychosocial disabilities.8
Within the PERSON project, MDRI-S in cooperation with the Commissioner for Protection of
Equality (CPE) has created a training program: "Legal capacity as a precondition of equality
of persons with disabilities before the law"9, which has been included in the training program
for judges in non-contentious proceedings by the Programme Council of the Judicial
Academy . The first two-day training was carried out in November 2014, and was attended
by 11 judges of primary courts and nine judges of higher courts from Sabac, Zrenjanin, Novi

The PERSON project is funded by the Directorate-General for Enlargement of the European Union within the
framework of the Instrument for Pre-Accession (IPA). The project is coordinated by the University of Ireland,
Galway, and national partners are MDRI-S (Serbia), SUMERO (Bosnia and Herzegovina), SHINE (Croatia),
RUSIHAK (Turkey) ISDY (Kosovo), ADRF (Albania)
9 Two levels of training were created for judges adjudicating in extra-judicial proceedings. Authors and
facilitators are Dragana Ciric Milovanovic and Kosana Beker
8
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Sad, Cacak, Novi Pazar, Krusevac, Loznica, Nis, Pozarevac, Kraljevo, Smederevo, Aleksinac,
Kragujevac, Sombor, as well as lawyers and representatives of the CPE.10

"In front of us is a human being. We must understand him as a human being, acknowledge
the will and desire, and give support. Perhaps we have been doing things differently, but the
goal of this training is that you show us how it can be changed. Maybe we could visit some
institutions, to be with people and see that they have normal understanding, that they want
to dress, live normally, enter into marriage.
This is our roadmap how to continue with our work and what kind of approach we need to
have in the future work. "
Judge of the Basic Court, participant of the training

The second training was implemented in 2015 for judges of the Basic Court in Zrenjanin and
representatives of the centers for social work from that region. In the next two years, MDRIS in cooperation with the Judicial Academy will hold five training for judges with the support
of the European Union and the Office for Human and Minority Rights of the Government of
Serbia.
In order to provide information and spread knowledge about respecting the rights to legal
capacity of persons with disabilities on an equal basis with others, we have published several
publications on this topic:
-

Legal capacity as a basic human right: Guide through domestic practice and possible
alternatives to guardianship, Dragana Ciric Milovanovic and Lea Simokovic, August
2012

-

Implementing supported decision making in Serbia, Innocentia Mgijima, August 2014

-

Deprivation of legal capacity: law and practice in the Republic of Serbia, Kosana Beker,
November 2014.

MDRI-S held Training for judges on legal capacity of persons with disabilities, MDRI-S, http://www.mdris.org/vesti/odrzan-trening-sutkinja-i-sudija-o-poslovnoj-sposobnosti-osoba-sa-invaliditetom/, accessed 13
May 2016
10
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-

Legal Capacity and Community Living: Protection of the Rights of Persons with
Disabilities – collection fo articles and recommendations, editors Biljana Janjić,
Kosana Beker, Milan M. Marković, 2014.

Using the participatory mechanisms established by the Committee on the Rights of Persons
with Disabilities for dialogue with civil society organizations, MDRI-S submitted an
Alternative Report on the Implementation of the Convention on the Rights of Persons with
Disabilities, with special emphasis on the situation of persons with intellectual and
psychosocial disabilities in institutions and the violation of their right to recognition of legal
capacity. Dragana Ciric Milovanovic, executive director of MDRI-S repeatedly addressed the
Committee on the Rights of Persons with Disabilities underlining that Serbia does not act in
accordance with the obligations undertaken by ratification of the Convention.
Also, we have participated in various conferences, round tables, meetings, seminars where
we emphasized the disadvantage experienced by persons with intellectual and psychosocial
disabilities and the discrimination to which they are exposed. Of particular importance is the
fact that after many years of our advocacy the European Commission Progress report on
Serbia in 2014 recognized that "the procedure for deprivation of legal capacity of persons
with psychosocial and intellectual disabilities and protection measures must comply with
international standards, as it now leaves room for abuse.11“

LEGAL CAPACITY AND GUARDIANSHIP IN SERBIA
Since 2010, several publications12 have focused on legal capacity in Republic of Serbia: the
conditions and procedures for deprivation of legal capacity; the consequences that

Serbia Progress Report 2014, European Commission, October 2014,
http://ec.europa.eu/enlargement/pdf/key_documents/2014/20140108-serbia-progress-report_en.pdf,
accessed 14May 2016
12 See: Beker, Kosana, Pravo da donesem odluku, IZI VelikiMali, Pančevo, 2010; Univerzalnost prava, Ćirić
Milovanović, Dragana i Šimoković, Lea, Poslovna sposobnost kao osnovno ljudsko pravo: Vodič kroz domaću
praksu i moguće alternative starateljstvu, Inicijativa za prava osoba sa mentalnim invaliditetom – MDRI-S,
Beograd, 2012; Lazarević, Snežana, Ćirić Milovanović, Dragana i Šimoković, Lea, Univerzalnost prava u praksi:
Analiza primene Konvencije o pravima osoba sa invaliditetom u odnosu na osobe sa intelektualnim
teškoćama u Srbiji, Inicijativa za prava osoba sa mentalnim invaliditetom – MDRI-S i People in Need, Beograd,
2012; Beker, Kosana, Lišenje poslovne sposobnosti: Zakoni i praksa u Republici Srbiji, Inicijativa za prava
osoba sa mentalnim invaliditetom – MDRI-S, Beograd, 2014; Istraživanje sudske prakse u postupcima lišenja
11
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deprivation has for a person, as well as the system of guardianship for adults where these
issues have been covered in detail. Therefore, key information will be reviewed here in
relation to legal capacity and the procedure for deprivation of legal capacity, while the
amendments to the Law on Non-contentuous Proceedings from 2014 will be presented in
more detail.
Legal capacity is the ability of making independent decisions on rights and obligations. A
person with full legal capacity can by own statements of will take on the rights, accept
responsibility and get engaged in legal relations, while legal capacity is obtained upon
reaching adulthood.

The Constitution of the Republic of Serbia states that every person in Serbia has the right to
legal recognition.13 With the age of adulthood (18),14 a person gains the capacity to
independently decide on rights and obligations. Unlike the legal standing that is acquired by
birth and cannot be restricted or taken away, legal capacity (capacity to act) can be fully or
partially seized. Parental rights can also be extended, leading to an identical outcome as
deprivation of legal capacity.
Persons who are deprived of legal capacity are placed under guardianship, and the
consequences of this process are immense, considering that persons are deprived of the right
to make decisions independently in any area of their life.15

Deprivation of legal capacity
Basic provisions about legal capacity and guardianship are in the Constitution of the
Republic of Serbia and Family Law16 and in the Non-Contentious Proceedings Act,17 while

poslovne sposobnosti; MDRI-S i Beogradski centar za ljudska prava, http://www.mdris.org/vesti/istrazivanje-o-poslovnoj-sposobnosti-u-srbiji/, accessed 13 May 2016
13 Article 37, paragraph 1 of the Constitution of RS
14 Article 37, paragraph 2 of the Constitution of RS
15 More about the consequences of deprivation of legal capacity: Becker, Kosana, My right to make a decision,
IZI VelikiMali, Pancevo, 2010
16 "Official Gazette of the Republic of Serbia", no. 18/2005, 72/2011-other law 6/2015
17 "Official Gazette of the SFRJ" no. 25/82 and 48/88, "Official Gazette", no. 46/95- other law 18/2005- other
law, 85/2012, 45/2013- other law 55/2014, 6/2015 and 106/2015 - other law
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the procedure for appointing guardians is regulated by the Law on Administrative
Procedure. 18
Under the provisions of the Family Law,19 full legal capacity is gained at the age of 18 or by
getting married before the legal age with the court’s permission. Parental rights, among
other things, are terminated when the child turns 18 or gains full legal capacity before the
legal age. 20
Full deprivation of legal capacity
An adult person who is, “as a result of illness or difficulties in psychological or physical
development, incapable of normal reasoning and therefore unable to care independently for
his or her own rights and interests” can be fully deprived of his or her legal capacity.21 Legal
capacity of these persons is equal to the legal capacity of a younger minor (child below the
age of 14).22
Partial deprivation of legal capacity
An adult person who, as a result of illness or difficulties in psychological or physical
development, “directly threatens his or her own rights and interests or the rights and
interests of other persons” can be partially deprived of his or her legal capacity.23 Legal
capacity of these persons is equal to that of an older minor (child between the age of 14 and
18). Court decision on partial deprivation of legal capacity will determine the legal actions
that the person who is partially deprived of legal capacity can or cannot independently
undertake.

"Official Gazette", no. 33/97 and 31/2001, "Official Gazette", no. 30/2010
Article 11 of the Family Law
20 Article 84, paragraph 1, point 1 and 2 of the Family Law
21 Article 64, paragraph 1 and Article 146 para. 1 and 2 of the Family Law
22 They can only take legal actions which acquire rights, undertake legal actions that acquire no rights or
liabilities, as well as legal actions of small importance.
23 Article 147, paragraph 1-3 of the Family Law
18
19
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Extension of parental rights
Parental rights can be extended before a child reaches the legal age of adulthood24 if a child,
as a result of illness or difficulties in psychological or physical development, is incapable of
taking care of and protecting his or her rights, or if he/she threatens his or her rights and
interests with their own actions.
Reinstatement of Legal Capacity and termination of extended parental rights
The reinstatement of legal capacity25 is possible if the reasons for deprivation cease to exist.
Also, extended parental rights can be terminated when the reasons for such extension cease
to exist.
The procedure leading to deprivation of legal capacity
The procedure for deprivation of legal capacity is regulated by the Law on Non-Contentuous
Proceedings. 26 The procedure is urgent and it is initiated and carried out by the court in its
official capacity or on the initiative of the guardianship authority, spouse, child or parent of
a person.27 The proposal must contain and be based on facts as well as evidence established
with certainty or which are probable.
The Court makes a decision on the basis of the discussion at the hearing, at which the person
who is the subject to the legal capacity proceedings needs to be heard. If a person is in a
medical institution, the hearing can be held there so the person can be heard. For the hearing
the court invites the guardianship authority, the guardian or temporary representative, and
initiator of the proceedings or other persons who can give necessary information about the
life, behavior and other circumstances of the person. The court accepts the opinion and the
views of the person against whom the proceedings are conducted, to the extent possible
given the state of mental health, and the court may waive the hearing only if it could be a
hazard to the health of persons against whom the proceedings are conducted or if the hearing

Article 85 of the Family Law
Article 148 and 86 of the Family Law
26 Article 31-42b of the Law on Non-Contentious Proceedings
27 The procedure can also be initiated by grandparents, siblings, as well as grandchildren if they live with that
person in a family unit. The very person who stands to be deprived of his or her legal capacity can also initiate
proceedings if he or she can comprehend the purpose and legal consequences of such an action.
24
25
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is not possible due to a mental or physical condition of the person. The court is obliged to
hear the guardian, respective temporary representative, and initiator of the proceedings or
other persons who can provide necessary information about the life, behavior and other
circumstances of the person and, if necessary, the court may obtain information from other
subjects who may possess such information. If the person has assets or owns property, the
decision is also noted in the public registry of property, for registration procedure.
The decision is based on the opinion of at least two independent medical experts about the
person’s mental state and capacity to reason. Their examination must occur in the presence
of a judge, except when carried out in a medical institution. The court may determine that
the person against whom the proceedings are conducted, can be temporarily, (not to exceed
30 days), placed in an appropriate medical institution, if necessary for the doctor's opinion
to determine the state of mental health of that person, unless it could be harmful for his / her
health.28
In the decision on partial deprivation of legal capacity, the court shall, on the basis of medical
expertise, determine the type of actions that the person can take independently, in addition
to the actions to which the person is entitled to take by law. Court decision on legal capacity
deprivation defines a period for review of maximum three years, when the reasons for the
continuation of the imposed measures will be reconsidered. After this period, as well as
within the period if required by authorized proponent, the court examines whether the
reasons for legal capacity deprivation still exist. If it finds that there are still reasons for the
deprivation of legal capacity, the court makes a decision, determining that there are no
conditions for the reinstatement of legal capacity and sets a new deadline, which also may
not be longer than three years. If the court finds that reasons for deprivation ceased to exist,
it shall issue a decision on restitution of legal capacity, and if it determines that the state of
mental health of a person fully deprived of legal capacity has improved so that full
deprivation is no longer needed, the court will decide on partial deprivation. There is also a

The appeal against decision on placement in a medical institution may be submitted within three days. The
appeal holds the enforcement of decision unless the court decides otherwise for justifiable reasons. The person
against whom the proceedings are conducted is also an authorised complainant, regardless of the state of his
mental health.
28
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possibility for the court to decide, during the review, that mental health of the person who is
partially deprived of legal capacity has deteriorated, setting conditions for full deprivation.
Upon decision on legal capacity deprivation, a person deprived of legal capacity may appeal
within eight days of receipt of the decision, regardless of the state of his mental health, and
the court of appeal is obliged to decide on it within eight days from the submission of the
appeal. A binding court decision on the deprivation and restitution of legal capacity, shall be
forwarded without delay to the guardianship authority, shall be entered in the register of
births, and if a person deprived of legal capacity owns property, the decision shall be entered
in the public register of proprietary rights.

Data on persons under guardianship in Serbia
According to data gathered from centres for social work in 2014, 28,306 people in Serbia
were under guardianship, while 67% of them are adults whose guardian is usually a relative
or a familiar person.29 In 14% of cases, people are under direct guardianship, and the duty
of a guardian is delegated to an employee of the center for social work.
2010

2011
%
35,4

2012
%
40,8

2014
%
39,2

Children 6.162
11.025
11.267
and
youth
(up to
26 yrs)
Adults
8.672
48,4
11.212 41,4
11.852 41,3
Older
3.049
17,2
4.803
17,8
5.611
19,5
persons
(65+)
Total
17.883
27.040
28.730
Table 1: Number and age structure of persons under guardianship

10.954

%
38,7

11.747
5.605

41,5
19,8

28.306

Synthesized report on the work of social welfare centers in Serbia in 2014, the Republic Institute for Social
Protection, Begrad, July 2015,
http://www.zavodsz.gov.rs/PDF/izvestaj2015/CENTRI%20ZA%20SOCIJALNI%20RAD.pdf, accessed on 21
May 2016
29
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After a drastic increase in the number of people under guardianship in 2011 (33.9%
compared to the previous year), in the following years the number of people under
guardianship does not change significantly. Nevertheless, it’s constantly increasing.
In 2014, 10,590 persons deprived of legal capacity were under guardianship of centers for
social work (94% of people were completely deprived of legal capacity, 6% partially) while
in this year alone 944 persons were deprived of their legal capacity and parental rights were
extended over 479 people. Although the synthesized report on the work of social welfare
centers in 2014 states that there has been an increase in the number of people who are
partially deprived of legal capacity, which is a positive trend, it is worrying that the number
of young people over whom the parental rights were extended increased by 63% in
comparison to data from 201230.
While the practice of guardianship over adults in Serbia remains widespread, it is also
obvious that support models and services are not developed as an alternative to this
restrictive regime, meaning that models of supported decision-making have not yet been
established what is, among else, reflected through the constant number of people deprived
of legal capacity or over whom parental rights have been extended in recent years.

AMENDMENTS TO THE LAW ON NON-CONTENTIOUS
PROCEEDINGS LINKED TO THE PROCEDURE FOR DEPRIVATION
OF LEGAL CAPACITY
The Law on Non-Contentious Proceedings was passed in 1982, amended and supplemented
several times, and the last amendments to the Law relating to the procedure for deprivation
of legal capacity were made in 2014.31 These changes are a positive step towards improving
the situation of persons with disabilities in Serbia, but they are not sufficient, i.e.
amendments did not cover all the necessary changes that have taken place at the

Insights into synthesized reports on the work of social welfare centers in Serbia for 2012 and 2014, the
Republic Institute for Social Protection
31 The Law on Amendments to the Law on Non-contentuous Proceedings "Official Gazette of RS", no. 55/2014
30
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international and national level. Therefore, it can still be said that the way in which the
deprivation of legal capacity is regulated in Serbia is outdated and obsolete, that it is not
harmonized with the international legal framework and standards, nor with the antidiscrimination legislation of the Republic of Serbia. However, some important changes
relating to the procedure for deprivation of legal capacity have been adopted, which will be
briefly presented.
The provision of Article 31, paragraph 1, which referred to the procedure for deprivation of
legal capacity, defining the procedure as: [...],In this procedure, the Court examines whether
the adult person according to the level of ability for rational reasoning is capable to take care
of their rights and interests, and decides on full or partial deprivation of legal capacity when it
determines that reasons for it exist as defined in the law [...], was amended, i.e. the part that
referred to "the degree of ability of a person to comprehend" was cut out, so that it now
states: In this procedure, the court examines whether the legal conditions for deprivation of
legal capacity of an adult person exist [...].

The Article 32, paragraph 1 of the Law on non-contentious proceedings was amended, by
expanding the circle of authorized nominators in the procedure for deprivation of legal
capacity. Previously, it was prescribed that the spouse is, among others, an authorised
proponent, and now it is modified in a way that stipulates that the authorized proponents,
among others, are the spouse and unmarried partner. This change is in accordance with the
legal provisions by which marriage and cohabitation are consiered equal, that is, this
amendment eliminated the different treatment of spouses, depending on whether they are
in and out of wedlock.
In addition, instead of the term person with whom the legal conditions for deprivation or
restriction of legal capacity were established, the expression used now is a person who needs
to be deprived of legal capacity. It is unclear what was the reasoning for modification of this
phrase, particularly if one bears in mind that the term person who needs to be deprived of
legal capacity, in the part of the law relating to the proposal for deprivation of legal capacity,
can be understood as prejudging the outcome of the proceedings, as well as that any person
against whom proceedings have been initiated shall be deprived of legal capacity.

18

The provisions of Article 36 of the Act were amended, relating to the hearing of a person
against whom the proceedings are conducted. Previously, it was stated that the court, if the
person is in a health institution will, as a rule, hold a hearing in the health institution, and
now it provides that the court shall hear the person in the health institution, where a hearing
will be held. This would have been a very significant change, since previous research has
shown that in the vast majority of cases the court did not see the person on whose legal
capacity it decided, however, the other provision remained allowing that the court may
waive the hearing of a person only if it could be a hazard to his / her health or if the hearing
is not possible due to "mental or physical state" of the person. It should be kept in mind that
it is difficult to imagine a situation in which listening to what a person has to say might be
detrimental to his / her health, especially if we keep in mind the importance that this process
has for the life of that person. In addition, which is often the case in practice, the court decides
not to hear a person because of "a mental or physical condition" in cases where people do
not communicate in the usual way, generally without attempting to make contact and
communicate with the person against whom the proceedings are conducted.

A new paragraph was added to Article 36 of the Law that reads as follows: Court
acknowledges the opinion and the views of the person against whom the proceedings are
conducted, to the possible extent given by the state of his mental health. And this change would
have been of crucial importance as well, since the shift towards better treatment of people
with disabilities and respect for the opinions and attitudes of people is in accordance with
international standards, but this change is not adequate because it leaves the possibility that
the opinions and attitudes of the person to be evaluated in relation to the state of mental
health. This means that the opinions and attitudes of people do not have to be taken into
consideration, that is, to continue to decide on person’s rights through the medical approach,
solely on the basis of the assessment of medical experts and on the diagnosis.
In several provisions the term mental state has been replaced by the term mental health
condition. These changes are positive because they indicate the importance of identifying
outdated, stigmatizing and discriminatory terminology. However, they are not sufficient for
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a substantial change of attitudes towards people with disabilities as they have not been
enforced consistently while provisions in which the term mental state32 are still used.
The provisions of Article 38, paragraph 3 were amended as the longest period allowed to
hold a person in a medical institution was shortened from three months to 30 days. It is
stipulated that the court may determine that the person against whom the proceedings are
conducted, can temporarily but no longer than 30 days, be placed in an appropriate medical
institution, if it is necessary under the doctor's opinion to determine the state of mental
health of that person, unless the time could have harmful effects on the health of the person.
It is positive that the maximum period of detention in a health institution was shortened to
30 days, but this is still entirely inappropriate length, considering that the court places the
person in a medical institution solely for the purpose of assessment, while the reasons for
detention are not clearly defined.
The provision of Article 39 paragraph 3 is changed to now provide that an appeal against the
decision regarding placement in a medical institution must await the outcome of the court's
decision, but the court has the option to decide for justified reasons that the appeal does not
warrant a delay.
The most important amendments to the Law on Non-Contentuous Proceedings refer to
Article 40 of this Law. It is stipulated that in the decision on the deprivation of legal capacity
the court must set the period, that cannot be longer than three years, within which it will
review whether there are still grounds for the continuation of the imposed measure. This is
a very important change in the law, because the earlier decision had been set for an indefinite
period of time and there was no obligatory review of the decision, so that people were
actually permanently deprived of legal capacity. The provision on partial deprivation of legal
capacity was changed, and now states that in the judgment depriving the person of legal
capacity, the court shall, upon the the results of the medical expertise, determine the type of
actions that can be conducted independently in addition to actions envisaged by law, unlike
the previous situation when it was stipulated that the court may determine the type of jobs
that a person can take independently. However, it is unclear why it is stipulated that the
For example Article 36, paragraph 3, Article 73, paragraph 3, Article 96, paragraph 4 of the Law on NonContentuous Proceedings
32
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court determines the actions that can be performed independently, instead of determining
what actions cannot be undertaken independetly, as the scope of actions that can be
performed is supposed to be rather wide. It should be noted that it is unclear why the scope
of actions should be determined on the basis of medical assessment, because this type of
expertise is not appropriate for the decision on the types of legal actions a person can
undertake independently. Although this issue will be further discussed in the section on
analysis of court decisions, we should point out that this legal solution leads to absurd
situations - the court, on the basis of expert opinion, decided in cases of partial deprivation,
for example, that a person can easily perform housework, watch television and read
newspapers, can prepare food and the like. It is obvious that for some judges and medical
experts it is not always clear what the difference is between what one person can do (is able
to work) and what decisions can a person make independently in access to rights and
managing legal affairs.
Although there had been a stipulation that a person deprived of legal capacity has the right
to appeal the decision on deprivation of legal capacity, a positive change is that now the law
explicitly stipulates the time limit for filing an appeal, but more importantly it stipulates that
the second court shall decide on the appeal within eight days of the appeal being submitted.
Article 42 of the Law on non-contentious proceedings was subjected to significant
amendments, so now it stipulates that when the period envisaged for review expires, the
court ex officio examines whether the reasons upon which a person was deprived of legal
capacity remain. If it finds that the reasons for the deprivation of legal capacity still exist the
court makes a decision, determining that there are no conditions for the restoration of legal
capacity, and this decision sets a new deadline for review of the imposed measures, which
may not be longer than three years. If it finds that the reasons why the person was deprived
of legal capacity no longer exist, the court issues a decision on the restoration of legal
capacity. If the court finds that the state of mental health of persons deprived of their full
legal capacity improved so much that it believes partial deprivation of legal capacity is
sufficient, the court determines the partial deprivation of legal capacity, while in cases where
it finds that the state of mental health of a person partially deprived of legal capacity
deteriorated so the legal conditions for full deprivation of legal capacity have occured, the
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court determines on the full deprivation of legal capacity. The court is obliged to, in line with
identified changes in the state of mental health of a person partially deprived of legal
capacity, increase or decrease the scope of actions that a person can undertake
independently, beside the actions guaranteed by law. The law also stipulates that in order to
check further existence of conditions for deprivation of legal capacity, a review of the court
decision may be initiated before the expiry of the deadline set for the check, ex officio or at
the proposal of authorized proponents. However, there is a problem in the fact that for
people with intellectual disabilities, bearing in mind the conditions for the restoration of
legal capacity prescribed, it is difficult to satisfy the conditions for the restoration of legal
capacity since it can’t be expected that intellectual difficulties will cease to exist.

Articles 73 and 74 were amended, which regulate the procedure for the extension of parental
rights, so that it is now obligatory to establish the period after which the imposed measure
needs to be reconsidered. Also, it is now stipulated that the provisions considering
deprivation and restoration of legal capacity shall apply to the procedures for the extension,
verification and termination of extended parental rights.

KEY ISSUES
The conditions for the deprivation of legal capacity are directly linked to disability.
Deprivation of legal capacity is entirely based on medical assessment while
allowing it to be performed in the absence of a judge.
There is still the possibility for the court not to see, or not to hear the person on
whose legal capacity the court decides.
There is no alternative to deprivation of legal capacity.
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CASE-LAW ANALYSIS: JUDICIARY PRACTICE RELATED TO LEGAL
CAPACITY IN THE REPUBLIC OF SERBIA
Because of the important changes at the national policy level and of MDRI-S' ongoing
advocacy work regarding recognition of legal capacity for persons with disabilities, we
decided to conduct another analysis33 of the judiciary practice in this area. The purpose of
the research is to advance the equality of persons with disabilities before the law in the
Republic of Serbia, especially in the area of fulfilling the right to legal capacity. By conducting
a case law analysis and understanding the recent changes, we will formulate
recommendations for improving legislation and policy framework in the Republic of Serbia.
The main task of the research is to check whether there has been an increase in the number
of persons whose legal capacity was restored, namely whether there have been changes in
the judiciary practice in this area in the past four years. Particular attention was given to
information about the implementation of the changes in the Law on non-contentious
proceeding and whether these changes have improved the equal status of persons with
disabilities by recognizing their legal capacity on an equal basis with others.

Research methodology
In February 2016, we sent a Request for access to information of public importance34 to all
basic courts and court units35 and 24 higher courts in Serbia. We asked them to provide us
with the information on the number of decisions on:
Full or partial legal capacity deprivation
Reinstatement of legal capacity
Extension of parental rights
The information should cover the period between 1 January 2013 and January 2016. We
also asked anonymized copies of the court decisions, and age and gender structure of

33

The first such judiciary practice analysis was conducted in 2012
„Offical gazette of the Republlc of Serbia“, number 120/04, 54/2007, 104/2009 and 36/2010
35
Without courts in Kosovo; the total number is 66 basic courts and 29 court units;
34
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persons in the proceedings in order to observe the impact of different personal
characteristics (gender, age, disability) on initiating and conducting proceedings for legal
capacity deprivation or reinstatement.
Given the changes of the Law on non-contentious proceedings from 2014, which obliged the
courts to conduct reviews of all legal capacity deprivation cases, we also wanted to see
whether and how:
the courts implement this legal obligation, namely how many review cases have the
courts started and finished;
i) the changes to the law led to changes to judiciary practice, namely whether the
number of partial deprivations or reinstatement of legal capacity has increased, ii)
the procedural issues (court’s hearing of the person in question) have been
implemented, iii) the review deadlines were set, iv) the medical experts in these
proceedings give assessments.
Again we asked for anonymized copies of the decisions together with age and gender
structure of persons on whose legal capacity the courts have decided.

Data analysis
The majority of courts sent the requested information in due time in accordance with the
law. Totally, 56 basic courts and two court units and 23 higher courts answered the
request for information of public interest, meaning that the results are representative for the
whole territory of Serbia.
These courts sent quantitative information about the total number of decisions on
deprivation of legal capacity (full or partial), reinstatement of the legal capacity, and the
extension of parental rights. At the moment of writing the report, the research team analyzed
only data from the basic courts.
Out of the total number of courts who responded to the request, 36 basic courts and 10
higher (appeal) courts sent the requested copies of the decisions. We analyzed 699 court
decisions on partial or full legal capacity deprivation in the regular procedure before
the basic courts in Serbia.
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From the review proceedings initiated by the courts in their own capacity, we did indepth analysis of 13 court decisions of reinstatement of legal capacity, and 43 cases
when the decision was changed from full to partial legal capacity deprivation.

Total

Basic courts

Higher (appeal) courts

66 + 29 court units

25

No. of courts that sent 56 + 2 court units
written

information

23

on

requested questions
No. of courts that delivered 39

11

copies of the decisions
Table 2: Number of courts that provided information on legal capacity cases
We used quantitative and qualitative analysis and combined data to draw conclusions and
formulate recommendations. For the quantitative analysis, we inserted the data taken from
each copied court decision according to previously set criteria and parameters.36

Overview of the results
Data received from 56 basic courts show that there were 5.280 proceedings on legal capacity
in the period from 1 January 2013 to January 2016. In three years, 4.739 persons were fully
or partially deprived of legal capacity, which shows that the guardianship practice is still
prevalent in Serbia. It should be taken into account that this is not the total number, because
ten courts have not sent their data.

36

Information on court, type of decision, data on persons – sex, age, reason for legal capacity deprivation, history
of institutionalization, whether the persons was heard by the court, whether he/she has a representative, whether
there were complaints to the initiated proceeding.
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Decisions on legal capacity (January 2013 - January 2016)

1%

6%

3%
Full or partial legal capacity
deprivation
Reinstatement
Extended parental right
Other
90%

Graph1: Total number of court decisions (by type) made from January 2013 to January 2016

Type of decision

6%
3%

6%

Full deprivation
Partial deprivation

11%

Reinstatement
Extended parental right
74%

Other

Graph 2: Court decisions by type
In 2012, MDRI-S conducted the first case law analysis, so now we were able to compare the
results and see whether there have been changes in the judiciary practice in Serbia. The
number of legal capacity reinstatements is increasing, which is very encouraging, while the
number of full legal capacity deprivations has decreased by 10% in comparison to 2012.
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Graph 3: Trends: comparison of decisions by type (2012 and 2015)
Although such trends are encouraging and they can infer some important steps to changes,
the results expressed in real numbers show that actually there were only 66 persons whose
legal capacity was fully restored, and 276 persons with partial legal capacity deprivation,
which is still a very small number of the total persons under guardianship in Serbia.
As confirmed in 2012 judiciary practice research, data on the type of disability from 699
court decisions on partial and full legal capacity deprivation show that persons with
intellectual disabilities (40%) are mostly affected by such practice, then persons with
psychosocial disabilities, while the number of elderly with dementia has been increasing in
the guardianship proceedings.
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Type of disability of persons deprived of legal
capacity
24%
33%

3%

40%
Psychosocial

Intellectual

Addiction problems

Dementia

Graph 4: Full legal capacity deprivation by type of disability

In the review proceedings, the number of persons with psychosocial disabilities whose legal
capacity was restored is much higher (80%) in comparison to persons with intellectual
disabilities (15%), which is not surprising when we look carefully at the legal provisions
about conditions for legal capacity reinstatement. The Family law says that a mature person
can have his/her legal capacity reinstated only when the reasons for legal capacity
deprivation cease to exist.37 In cases when the court determined that a person with
psychosocial difficulties was regularly taking the therapy, went to medical check-ups and did
not have any severe difficulties in everyday functioning, the court decided to reinstate legal
capacity to a person in question. However, this is not the case with persons with intellectual
disabilities, because intellectual disability cannot cease to exist, which again reiterates legal
obstacles, contradictions, and unequal position of these persons before Serbian courts.
Analysis shows that 52% of persons deprived of legal capacity had a history of
institutionalization, namely that at the time of the court proceeding or earlier, they were
clients of residential or psychiatric institutions. In terms of who initiated the legal capacity
37

Article 148. of the Family law
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proceeding, there is an almost equal distribution of family members (46.6%) and center for
social work (46%) as initiators of guardianship regime.
The case-law analysis shows that there are no significant differences between men (56%)
and women (44%) in legal capacity deprivation proceedings, as well as no significant
differences in age structure. This reaffirms that disability is regarded as the dominant
personal characteristic that labels a person as “incapable” of taking care of her/his interests
and rights. It is a discriminatory practice against persons with disabilities grounded in
outdated legislation and prejudices in Serbia.

Qualitative analysis of the data received from the review proceedings in
relation to legal capacity
As stated previously, one of the tasks of the research was to see whether and how the courts
fulfil the obligation to initate review proceedings and to evaluate whether there is still a need
for legal capacity deprivation.
According to the data received, in the period from 31 May 2015 (when the review processes
were due) to January 2016, the basic courts initiated 4385 review proceedings. However,
not every court listed the outcomes of the proceedings. For the purpose of this research, we
had data available about the outcomes of 821 proceedings. In only 19 cases, the court
decided to reinstate legal capacity to a person, in two cases it cancelled extended parental
right, namely in only 2.55% of the available cases, the court decided that there were no
reasons for further legal capacity deprivation.
Restored Extended
Total Known
Restored partial
parental
Extended
outcome Deprivation legal
legal
right
parental right
remains
capacity
capacity
remains
canceled
4385 821
715
19
73
12
2
Table 3: Number and type of decisions from review according to information received from
courts
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Overview of the court decisions on full legal capacity reinstatement
We conducted in-depth analysis of 13 court decisions when the basic court found that there
were no reasons for continuation of guardianship and cancelled legal capacity deprivation
(seven men and six women, aged between 43 and 63). The shortest period of guardianship
was two years, the average was seven to eight years, while the longest was 40 years for a
man whose age we could not determine from the decision. It is interesting that 12 people
(from the decisions in question) live in the community, with their partners, children or
extended families or alone, while one person lives in the home for elderly (this man has spent
most of his life in different institutions). Two people had a history of institutionalization and
they were treated in psychiatric institutions after they were put under guardianship.
Guardians
Some centers for social work, acting as a guardianship authority, alocated a temporary
guardian during the court proceedings, while in other cases, the permanent guardians
appeared in the court for the proceeding. In four cases, the temporary guardian was an
employee of the center for social work, and they did (not?) actively participate in the
proceeding nor did they show an interest in the importance of the proceeding for the person
in question.
-

Temporary guardian did not put any claims in regard to initiated proceeding.

-

Temporary guardian will not object to the proposal for legal capacity reinstatement, if
the medical experts give positive opinion.

The permanent guardians also did not object to the proceedings for legal capacity
reinstatement, but only if the medical experts give positive opinion supporting such a
decision.
Reasons for legal capacity deprivation
In some of the analyzed cases, the reasons for deprivation of legal capacity was explicitly
stated, while in some cases, there was no mention of reasons, but we can infer from the
medical experts’ assessments that reasons could be psychiatric treatments and
hospitalization. Most importantly, the reasons for deprivation of legal capacity are directly
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linked to intellectual or psychosocial disabilities of a person, namely the disability alone was
considered enough for guardianship. Some of the reasons stated in the court decisions:
-

Deprived of legal capacity because of diagnosis of schizophrenia

-

(She) permanently manifested signs of mental disorder, needed continual psychiatric
monitoring and treatment, which she declined most of the time.

-

Because of the mental disorder, she refused to take therapy and declined
hospitalization;

-

Deprived of legal capacity because of cerebral paralysis.

The quotes from the court decisions, evidently show that persons were put under
guardianship only because of their “diagnosis”. Only in three cases, the court tried to connect
medical diagnosis with legal reasons for deprivation, namely with capacity of a persons to
make decisions, to understand the importance of his/her actions and to manage his/her
affairs.
Medical experts at court
Medical assessment is conducted in legal capacity cases as defined by the Law on noncontentious proceedings. At least two doctors in the relevant field should examine a person
in question, and afterwards give their opinion on the mental health condition of the person
and his/her mental capacity. This analysis showed that medical experts gave their opinion
on whether a person should or not be deprived of legal capacity although this decision is
solely within the authority of the court. However, frequently the problem lies in the court’s
direction to expert witnesses, because in some cases the courts asks the medical experts to
express their opinion on legal capacity deprivation, which gives them the authority to
propose guardianship.
In addition, we concluded from the analyzed court decisions that if a person takes his/her
therapy regularly, goes to medical check-ups and consultations, the medical experts give a
“positive opinion” on assessment of their capacity to take care of themselves, understand
consequences of their actions and protect their rights and interests.
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There are several medical experts’ opinion where experts tried to adequately describe
functioning of a person in some life situations:
Since she was deprived of legal capacity, she has not shown any actions to harm her rights and
interests, her family interests; she knows her financial and material situation, manages her
finances adequately and takes care of herself.
Although she suffers from chronic illness, she has capacity to fully understand importance of
events around her and to protect her interests and rights in a best possible way.
He is capable of understating legal actions that he might take on, and by taking them, he would
not harm himself. He is capable to freely express his will.
However, there are opinions that are completely irrelevant or offensive to a person in
question, such as that “he is of striking appearance,” that he/she has "low education level,
low intellectual potentials, she/she is educationally neglected", etc.
Hearing of a person on whose legal capacity the court is deciding
In 10 out of 13 cases, the court heard a person on whose legal capacity it was deciding. In
seven cases, the case showed that the court heard all the persons required by law, namely
the person in question, a guardian, a representative of the guardianship authority and
medical experts.
Reasons for reinstatement of legal capacity
Law on Non-Contentious Procedure provides that the court shall issue a decision on the
reinstatement of legal capacity, if it finds that the reasons for legal capacity deprivation
ceased to exist38. It has been mentioned that the legal capacity is often deprived to persons
only because of the existence of intellectual and psychosocial disabilities, as this provision
may cause confusion when deciding, because you cannot expect a disability to "stop".
Analysis of the decisions in which the legal capacity had been restored showed that the
courts have frequently mentioned that the reasons for guardianship stopped, without any

38

Article 42, paragraph 4
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further explanation. In some decisions, there are attempts at explaining the reasons for the
restoration of legal capacity:
-

Her health condition improved, she is capable of taking care of herself [...], medical
experts proposed that her legal capacity be restored.

-

She is now completely capable of taking care of her personality, rights and interest.

Statement of decision
In nine cases, statements of decision do not contain an order for delivery of the final decision
to the competent registrar, Centre for Social Work, Real Estate Cadaster and the like. In these
situations, it is reasonable to ask the question of further realization of the rights of these
people, given that the initial decision on legal capacity deprivation entered in the registers,
the centers set their guardians, and deprivation is registered in the books of real estate, if the
person has some real estate. If the decision is not entered in official registers by the relevant
authorities, a person cannot fulfil his or her rights in practice.
It may be noted that among the courts that have provided us with a copy of the decision,
there is no consensus about what the statement of decision on restoring the legal capacity
has to contain. Some courts repealed the initial decision on deprivation, while some replaced
it with the current one. In addition, there is no consensus about the statement of reasons for
the restoration of legal capacity, because some courts give reasons and others do not. It
should be particularly noted that in one statement of decision, which fully restores a person's
legal capacity, the second paragraph reads as follows: Checking health status will be made
within one year from the date of finality of a settlement, pointing to an obvious
misunderstanding of the meaning of the Court's review procedure, i.e., the impossibility to
impose a review period for persons who have full legal capacity.
Overview of the court decisions on restoring partial legal capacity to persons who
were under plenary guardianship

According to data received from the courts, from 821 cases in which the decision was final,
in only 73 cases the legal capacity was partially restored, which make only 8.9% of the cases.
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In this part, we analyzed 43 court decisions for partial legal capacity reinstatement to
persons who were fully deprived of their legal capacity. All analyzed court decisions contain
the diagnosis of a person – mostly psychosocial disabilities - as a reason for guardianship.
Actions and rights of persons who are partially deprived of legal capacity that they can
independently exercise
The most frequently mentioned actions or rights that can be independently exercised are
managing small amounts of money, mainly the person's own revenues - in part or in whole,
the performance of ownership rights of minor value and such like.
It is very important that some court decisions restored the right to vote. Bearing in mind the
provisions of the Constitution of the Republic of Serbia and the election laws regarding the
regulation of voting rights, it is not clear whether these people will in practice be actually
able to vote, but this is certainly a big change and a positive shift in judiciary practice in
Serbia. It should be noted that there were 15 decisions which restored the right to vote, while
13 of them were issued by the same judge39, indicating a higher level of understanding and
sensibility about the consequences of deprivation of legal capacity.
In five cases, the persons were given back the right to contract a marriage, which is also very
positive change, although the number of cases is very small. Another interesting point was
found in two cases, which restored a person’s civic rights. A decision states that the
conditions for the restoration of legal capacity in terms of civil rights, while in one the judge
detailed exercise of all civil rights (voting, obtaining documents with regulatory authorities,
etc.).
In addition, three decisions stated that a person can independently decide on their place of
residence. Although we are only talking about three people, we see this small change as very
important, if we take into account that people who are deprived of legal capacity can be
placed in an institution against their will. It should be noted that some court decisions lists
jobs or activities that a person can do, which clearly shows a total misunderstanding by the
court about what deprivation of legal capacity means. It is a description of the functioning of
This is a judge who participated at the judiciary training organized by MDRI-S in collaboratio with the
Judiciary academy and the Commissioner for protection of equality
39
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a person, not a list of jobs that a person can perform. Therefore, it is not for the Court to
decide whether someone can or cannot buy food, do the housework and the like.
Actions and rights of persons who are partially deprived of legal capacity that they
cannot independently exercise
Besides defining areas where a person can make independent decisions, some courts also
listed legal actions or activities that a person partially deprived of legal capacity cannot
perform. The restrictions are mainly related to the disposal of real estate and valuable assets,
available material goods, deciding on treatment and hospitalizations, as well as participation
in judicial and other proceedings before the state authorities, which are great limitations and
show the degree of interference in the private and public life of a person. In almost all
analyzed decisions there are restrictions concerning the disposal of property and material
goods of greater value, noting that these limitations together with asset management
comprise the majority of restrictions. In these cases decisions are made by a guardian instead
of the person who is partially deprived of legal capacity.
In 40% of analyzed court decisions of partial deprivation, limitation refers to treatment and
hospitalizations. It should be borne in mind that these decisions might lead to increased risk
of institutionalization, and that person can be placed in an institution against his will. This
problem was pointed out by the Committee on the Rights of Persons with Disabilities in its
Concluding observations for the Republic of Serbia. The Committee expressed concern about
the possibility that people with mental disabilities are deprived of their freedom, that is, to
be forcibly hospitalized and institutionalized, and urged Serbia to ban forced detention of
persons with disabilities, including involuntary hospitalization and institutionalization, and
to harmonize all regulations with the provisions of the Convention on the rights of persons
with disabilities. The practice of limiting a person’s decision-making capacity on placements
in hospital or institution, negatively affects women’s decisions about childbearing and
reproductive health.
In smaller portion of court decisions (16%), court limitations relate to participation in
judicial and other proceedings and here are some quotes:
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Not able to perform legal acts or participate as a party in litigation to defend their rights and
interests;
He cannot independently represent himself before other state bodies and institutions;
Cannot independently initiate and be represented in proceedings before state institutions and
establishments.
It is particularly worrisome when a court decision states that a person is not able to express
their will and decision-making or he/she is not able to perform legal actions, which in
practice means that these persons are fully deprived of legal capacity.
Medical expert assessment
In addition to the problems that we have already pointed out in this study, namely that the
courts often issue orders in which experts are asked to propose whether to revoke / restore
legal capacity, there is an additional problem with partial deprivation of legal capacity. The
law provides that in the judgment on deprivation of legal capacity, the court shall, upon the
basis of the medical report, determine the type of activities that can be conducted
independently in addition to activities authorized by law. In this instance a court determines
that the reasons for full deprivation have ceased and that the mental health of the person is
sufficiently recovered, as a result partial deprivation of legal capacity is imposed.40 Although
the statute expressly provides that the court determines the type of activities that a person
can perform on the basis of medical expertise, it is not surprising that experts first determine
the range of activities that a person can or cannot perform and then give an opinion on
whether legal capacity should be restored to the person.
In these analyzed decisions, the medical experts also gave the Court irrelevant or offensive
information about the person. For example, they often referred to how a person looks like a person of good physical condition; striking looks; really striking appearance in terms of
dressing; medium height and build; neat external appearance, correct stance and posture. In
addition, experts said in some cases that the person was too broad in the presentation; quietly
talking and acting slow; had an ironic attitude, that he/she was educationally neglected, and

40

Article 43, paragraph 1 of the Law on non-contentious proceedings
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also in some cases indicated that the person was adopted, had no criminal record; father and
mother were once placed in residential institution.
Review deadlines
In accordance with the provisions in the Law on Non-contentious proceedings, the court has
to order a deadline by which to review whether reasons for partial deprivation of legal
capacity remain. It is stipulated that in the decision on the deprivation of legal capacity the
court sets a deadline (which may not be longer than three years41) by which to review
whether there are grounds for the continuation of the imposed measures. When the
probation period expires, the court after officio examines whether there are still reasons for
legal capacity deprivation.
In 96% of the analyzed decisions, the courts determined the longest review period
prescribed by law for the measure of partial deprivation of legal capacity, that is, a period of
three years. In one case, the court ordered a term of 5 years, which is an evident error but
the decision became final, while in only one case the Court ordered a one-year deadline for
review. Even in this single case (one year review period), there is no explanation of the
reasons why the court decided on this term.
Finally, we should point out that the reasoning of the five decisions that deprivation of legal
capacity is a measure which is largely determined by the interests of the patient, where the
deprivation of legal capacity is determined in the case of psychiatric illness, respectively, in a
state where the patient is not capable of taking care of their elementary interests... A necessary
condition for deciding whether there are still reasons for the deprivation of legal capacity is
that the person cannot take care of their rights and interests due to his illness. It is this
attempt to justify the reasons for the deprivation of legal capacity in certain decisions, which
reveals the discriminatory attitudes and practices of our courts in proceedings concerning
legal capacity.

41

Article 40, paragraph 2
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Positive changes:
-

Majority of courts fulfil the legal obligation to review the reasons for legal
capacity deprivation

-

Number of full legal capacity deprivations reduced by almost 10%

-

In the majority of cases, the court hears the person whose legal capacity is
being decided.

However, there are still problems and discriminatory practice:
-

4739 people under the remit of 56 basic courts were fully or partially
deprived of legal capacity in three years.

-

Within that number, 80% of persons are fully deprived of legal capacity or
are under extended parental right

-

2/3 of proceedings for legal capacity deprivation were held in the region of
Belgrade and Vojvodina region;

-

People with intellectual disabilities are the majority of those deprived of legal
capacity (40%), and then people with psychosocial disabilities (33%)

-

52% of people deprived of legal capacity had a history of institutionalization.

-

In the review proceedings initiated by the courts, legal capacity is more
frequently restored to persons with psychosocial disabilities (80%)

-

Medical diagnosis is stated in the statement of decisions as a reason for legal
capacity deprivation

-

Medical experts still express their opinion whether a person should or not be
deprived of legal capacity. However, there are few examples when medical
experts are giving functional description of a person

-

The very existence of a diagnosis/disability is enough for legal incapacitation

-

In majority of cases, the person on whose legal capacity is being decided was
heard, but still there are cases in which the court did not hear a person. Even
when a person was heard, the courts are not likely to take his/her opinion
into account.

-

The court determines the maximum period for review of the reasons for a
measure for legal capacity deprivation.
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Conclusions
The case law analysis of the judiciary practice in the area of legal capacity showed certain
improvements in comparison to the research implemented in 2012. Some of the
improvements were achieved by the changes of the law, while in a smaller number of cases,
the judges showed broader awareness and positive attitudes.
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Other documents relevant for legal capacity reforms in Serbia
At the beginning of the report, we mentioned that besides changes to the Law on noncontentious proceedings, there have been several important milestones which influenced
the issue of legal capacity in the Republic of Serbia. We will briefly present the opinion of the
Commissioner for Protection of Equality, which for the first time in Serbia clearly makes the
connection between disability and deprivation of legal capacity, which was described as
discriminatory practice. In addition, we will present the report of the Commissioner for
Human Rights of the Council of Europe after his country visit to Serbia in 2015, plus the
alternative reports on the implementation of the Convention on the Rights of Persons with
Disabilities in Serbia, and the Concluding Observations of the Committee on the Rights of
Persons with Disabilities to the initial report of Serbia.

Opinion of the Commissioner for Protection of Equality – connection
between disability and deprivation of legal capacity
In summer 2014, a married couple filed a complaint to the Commissioner for Protection of
Equality, a Serbian independent equality body mandated to act on protection from
discrimination and improvement of equality. In their complaint, the couple states that the
Center for social work discriminated against a woman by appointing a temporary guardian
in the procedure for legal capacity deprivation because of “her intellectual disability,” and
afterwards took away their newborn daughter and placed her in institution. The Center for
Social Work initiated a procedure for deprivation of parental rights. While she was still
pregnant, the mother, A.B. went to the Center for Social Work for financial assistance, which
was granted, but the center immediately initiated a procedure for deprivation of legal
capacity and appointed her a temporary guardian.
During the complaint procedure before the Commissioner, the Center for Social Work said
in its written response that mother A. B. had intellectual disabilities and the Center assessed
that “she and her husband do not cooperate, she acts as her husband tells her, she is easily
manipulated and doesn’t have support of the primary family.” The Center assessed that “the
woman does not have capacity for independent care of the child, that she is infantile in
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behavior, does not have the intellectual pre-conditions for counselling services, while the
father is not critical in his wife’s health condition and capacities, does not comprehend the
realistic needs of a child, and that he is not capable of providing adequate care and ensuring
the safety of the child and mother.” Based on this opinion, the Center decided to appoint a
temporary guardian to a woman and initiate a procedure for legal capacity deprivation.
It should be stressed though that this is a case of a woman who finished secondary school,
lives independently with her husband, and the employment committee assessed that she was
capable of working in the open market.
The Commissioner emphasized that the center’s decision on initiating procedures for
deprivation of legal capacity and parental rights was “not based on expert assessment and
facts, but on the fact that a mother has intellectual disabilities,” and that “the attitudes
expressed by the Center that a mother was not capable of taking care of a child are not
objectively grounded in facts. “Therefore, the Commissioner issued an opinion42 that the
Center violated the Law on prohibition of discrimination, namely that the act of
discrimination on the grounds of disability has been committed.
It is interesting to note that the Commissioner observed the procedures simultaneously,
namely it examined whether the decision to initiate a procedure for legal capacity
deprivation influenced the subsequent acts against this woman and her family. The
Commissioner concluded that the fact that A. B. has intellectual disabilities also influenced a
decision on her capabilities to take care of her child. The assessment on father’s lack of
parental capabilities was also based on the fact that his wife has intellectual disabilities
(statements such as “he is not critical of her condition,” his confidence in mother’s abilities
is subjective”).
The situation of this family shows all the discriminatory, stigmatized and problematic
aspects of legislation and practice in Serbia in regard to human rights of persons with
Opinion with the recommendation number 07-00-290/2014-02, from 5th February 2015, Commissioner
for protection of equality, available at http://ravnopravnost.gov.rs/sr/invaliditet/pritu%C5%BEba-a-b-i-g-ah-protiv-gradskog-centra-za-socijalni-rad-u-beogradu-zbog-diskriminacije-po-osnovu-invaliditeta-u-ob,
(accessed on 9th May 2016)
42

41

disabilities. The system is restrictive and not supportive as in this case where the basic and
additional support to improve living conditions, employment, enabling financial stability,
and family care was missing.
The opinion of the Commissioner is of great importance, because, for the first time in Serbia,
it connects the initiative for deprivation of legal capacity and parental rights with the
discrimination on the grounds of disability, while also finding the theoretical and legal
grounds in the international standards of the Convention of the Rights of Persons with
Disabilities and the General Comment no. 1 of the CRPD Committee. We hope that this
opinion will set the standards for recognizing and reacting to this form of discrimination, and
that it will significantly contribute to the change of practice and legislation in the Republic of
Serbia.

Report of the Commissioner for Human Rights of the Council of Europe
to the Republic of Serbia

Council of Europe Commissioner for human rights, Mr. Nils Muižnieks, visited Serbia from
16 to 20 March 2015 and spoke with state authorities, institutions, civil society
organizations, and independent institutions, and afterwards released a country report on his
visit to Serbia.43 One of the issues in the report are human rights of persons with disabilities
with special emphasis on equality before the law and deinstitutionalization. At the beginning,
Commissioner Muižnieks expressed concerns about the position of persons with disabilities
in Serbia.
The Commissioner expressed concern about the excessively frequent deprivation of legal
capacity of persons with disabilities. The Commissioner considers that it is worrying that the
guardian responsibilities are not clearly defined in the law and there are no sanctions if the

Report of Nilsa Muižnieksa, Commissioner for human rights of the Council of Europe, on visit to the
Republic of Serbia in the period between 16 to 20 March 2015, published on 8 July 2015,
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=279
8638&SecMode=1&DocId=2302808&Usage=2, (accessed on 9 May 2016)
43
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guardian fails to meet its obligations, such as visiting and consultation with a person under
guardianship.
Furthermore, in his the report, Commissioner Muižnieks pointed out that in Serbia there are
about 142,000 people with intellectual and psychosocial disabilities, while 4552 people were
housed in residential institutions according to a 2012 Report of the Institute for Social
Protection. The problem of 'over-crowded' residential institutions, and the fact that more
than 50% of the clients have been staying there for more than 11 years. The Commissioner
stated that he is very concerned that reports indicate neglect and abuse, excessive use of
drugs, the lack of rules for the use of restraint, and isolation measures in institutions. In this
regard, the Commissioner Muižnieks visited the Home for Children and Youth with
disabilities Veternik, adding that the situation in this home is very difficult. He expressed
deep concern about the situation in which persons are "pinned" to their beds, which are
located on the first floor of one of the building, and stressed that some of them live in this
state for more than 20 years. Also, Commissioner Muižnieks met people who live in a house
that was presented to him as a form of support services in the community. However, the
Commissioner expressed concern about the wrong perception of the right to participate in
life in the community, and pointed to the risk of substituting one type of "exclusion" to others,
as is the case in Veternik.
In an interview with state authorities, Commissioner Muižnieks stressed that plans for
deinstitutionalization should be started by adopting policy of ‘non-placement’ in institutions
in order to prevent the institutionalization of people with disabilities. For this process to be
successful, persons with disabilities should not be perceived as objects and the State should
(?) start providing for their full inclusion and participation in society. The Commissioner
expressed concern that recent statements by leading politicians in Serbia, which stigmatize
institutionalized people with disabilities do not contribute to achieving this goal.
In the conclusions and recommendations relating to the status of persons with disabilities in
Serbia, Commissioner reminded the state/the reader? of the need to establish a system that
will recognize the right of persons with disabilities to be recognized as a person before the
law and to enjoy legal capacity on an equal footing with others. Therefore, he urged Serbia
to rely in this process on the views of General Comment. 1 of the Committee on the Rights of
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Persons with Disabilities. Furthermore, the Commissioner urged Serbia to amend the
regulations for the concept of "substitute decision-making" and replace it by supported
decision-making regimes. Guardianship must be such as to ensure that guardians respect the
wishes of persons who are under guardianship, that there is no conflict of interest when
providing support, and that there is a judicial protection against acts of the guardian. The
institutionalization of people with disabilities leads to their stigmatization and social
marginalization and represents a violation of the right to live independently in the
community, which is guaranteed by the Convention on the Rights of Persons with
Disabilities. As a signatory to the Convention, Serbia is obliged to take measures to ensure
that persons with disabilities have access to different forms of community support services,
including personal assistance. Finally, regarding the active participation of people with
disabilities the Commissioner called on Serbia to adopt a plan to replace institutionalization
with community support services and for the competent national authorities to show a
willingness to reform the social welfare system, to close residential facilities and identify
adequate resources for the development of alternative support services in the community.

Alternative reports on the implementation of the Convention on the
Rights of Persons with Disabilities in the Republic of Serbia
We have already mentioned that the Republic of Serbia ratified the Convention on the Rights
of Persons with Disabilities (the Convention) and its Optional Protocol in 2009. In
accordance with Article 35, paragraph 1 of the Convention, Serbia has committed to
submitting reports to the Committee on the Rights of Persons with Disabilities on measures
taken to give effect to obligations under the Convention, in the initial period of two years
after the entry into force, and periodic reports at least once every four years, and when
requested by the Committee. The initial report, which the Government of the Republic of
Serbia adopted on 10 May 2012, provides an overview of the measures taken in order to
harmonize national legislation with the provisions of the Convention, the achieved results
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and identified problems and weaknesses in the State's approach to the implementation of
commitments undertaken.44
After considering the initial report of Serbia, Committee on the Rights of Persons with
Disabilities sent additional questions in the List of Issues.45 The Government of the Republic
of Serbia adopted the answers to questions at the session held on 2 February 2016 and
submitted answers to the Committee.46
As is the case with other conventions ratified by Serbia and the assumed obligation of
reporting, civil society organizations, independent bodies, and other stakeholders have the
option of submitting alternative reports (shadow reports) to the Committee on the Rights of
Persons with Disabilities, with the aim of pointing out the problems and barriers that people
with disabilities face. In the initial report on the implementation of the Convention on the
Rights of Persons with Disabilities in Serbia, as well as Serbian official answers to the List of
issues, there were four alternative reports.47 Alternative reports were submitted by MDRIS; the Ombudsman; a Coalition consisting of national organizations of persons with
disabilities, the Center for Independent Living of Persons with Disabilities and the Center for
Society Orientation, and a report by the Disability Council International.
MDRI-S Alternative report submitted within PERSON project
Although the Republic of Serbia has implemented significant reforms in the area of social
and health care, education and the judiciary over the past decade, the situation of persons
with mental disabilities, especially those in residential and psychiatric institutions, has not

More information on the Internet presentation of the Office for human and minority rights of the
Government of Serbia, http://www.ljudskaprava.gov.rs/index.php/yu/ljudska-prava/konvencije/56konvencija-un-o-pravima-osoba-sa-invaliditetom/68-inicijalni-izvestaj-o-primeni-konvencije-osoba-sainvaliditetom, (accessed on 14 May 2016)
45 Committee on the Rights of Persons with Disabilities, List of issues related to Initial report of the Republic
of Serbia on the implementation of the Convention on the Rights of Persons with Disabilities,
CRPD/C/SRB/Q/1 from 2 October 2015. the document is available at: https://documents-ddsny.un.org/doc/UNDOC/GEN/G15/226/45/PDF/G1522645.pdf?OpenElement, (accessed on 14 May 2016)
46 Answers to the List of issues (2016) available at: http://www.ljudskaprava.gov.rs/index.php/yu/ljudskaprava/konvencije/56-konvencija-un-o-pravima-osoba-sa-invaliditetom, (accessed on 14 May 2016)
47 All alternative reports are available at:
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1050&Lang=en,
(accessed on 9 May 2016)
44
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particularly improved. The report presents the results of court proceedings for deprivation
of legal capacity and the extension of parental rights, conducted by MDRI-S and the Belgrade
Centre for Human Rights (which has already been presented above).
In Serbia, the loss of legal capacity is directly related to the loss of freedom and personal
property. Specifically, persons under guardianship often end up in residential institutions
and psychiatric hospitals that they cannot leave and rarely make contact with the outside
world. People who are deprived of legal capacity can not leave the institution unless they
have approval from their guardian, nor may they decide about their life. In fact, Serbia has
one of the most restrictive models of guardianship which affects all aspects of life for the
people who are under guardianship.
Women with mental disabilities are in a particularly difficult situation in Serbia, because they
are at increased risk of abuse, forced abortions, and separation from their children. Mothers
with disabilities are often faced with special requirements and unnecessary difficulties,
because instead of providing them with adequate support in parenting, mothers with
disabilities, particularly those with intellectual and psychosocial disabilities, are
immediately assessed as incompetent. Specific conditions are also imposed on them, which
are not imposed to mothers without disabilities (e.g. employment, asset ownership, marital
status, support of the extended family, etc.), which is all based on the prejudice that mothers
with disabilities are not able to adequately care for the child because of a disability.
Moreover, the decision of a woman to bear a child, in practice often leads to proceedings for
deprivation of legal capacity. In such a situation the child is placed under guardianship,
separated from the mother, and in some cases the child is placed in an institution.
Conditions in residential institutions have been slightly improved, but forced treatment and
neglect are still present. Clients are still treated with extensive antipsychotics, physically
restrained and isolated, and are denied access to medical care and rehabilitation. According
to international standards, abuse of medications and prolonged restraint and isolation
constitute cruel, inhuman and degrading treatment, and in some cases, long-term use of such
measures may reach the level of torture.
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The latest amendments to the Law on Non-contentious proceedings of 2014 have brought
some changes in the procedure for deprivation or reinstatement of legal capacity, especially
in terms of mandatory periodic review of court decisions on the deprivation of legal capacity.
However, these changes are not sufficient and do not reflect the practice of the European
Court of Human Rights, as the possibility that a person be placed under partial guardianship
is not repealed, and other provisions in these proceedings are not in line with the provisions
of Article 12 of the Convention on the Rights of Persons with Disabilities.
Protector of citizens (Ombudsperson): List of problems in implementing Convention
of the Rights of Persons with Disabilities in Serbia
Amongst persons with disabilities, people with mental disabilities are in the most difficult
situation, as they are still often placed in institutions because support services in the
community remain under-developed. Support services in the community are still not part of
the official system of social protection and are not fully accessible to users. People with
intellectual disabilities living in residential institutions are in a particularly difficult position.
The Republic of Serbia has no clear plan for the implementation of the process of deinstitutionalization and there is no body to coordinate this process and which would ensure
that de-institutionalization fully respects the human rights of persons with disabilities. The
process of de-institutionalization is inevitable, but must be developed methodically, in
coordination with the public authorities and at the same time lead to the decline of
institutions and strengthening of support services.
The Ombudsman drafted the document "Roadmap for deinstitutionalization in Serbia", in
which there are nine stages in the process of deinstitutionalization. These are: 1) to achieve
a common understanding of the process of de-institutionalization; 2) assessment of the
situation at national and local level with an assessment of available resources (financial,
material, human, and existing resources in the community, etc.); 3) development and testing
of the action plans, which would define short-term and long-term steps to be taken, with
clearly stated deadlines, and resources, and with a clear evaluation plan based on assessment
and timely response in case of need; 4) establishment of an adequate legal basis; 5)
development of support within the community; 6) ensuring the sustainability of the
provision of services in the community; 7) support to users and their families in the process
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of transition from one form of care and support to the other; 8) informing the public about
the process of de-institutionalization and 9) monitoring and evaluation.
The roadmap indicates that the transition from residential care to community-based care
should not mean that the clients be physically transferred from institutions to other forms
of housing. In this document, it is emphasized that quality services in the community and
support systems have to respect human rights and ensure quality of life for all persons living
in the community.

Concluding observations and recommendations of the Committee on the
Rights of Persons with Disabilities to the Republic of Serbia

The Committee on the Rights of Persons with Disabilities considered the initial report of the
Republic of Serbia in April 2016 in Geneva. In its Concluding observations, the Committee
noted that Serbia has made progress in terms of improving the situation of persons with
disabilities. However, the Committee expressed concern that certain provisions are
discriminatory and contrary to the Convention on the Rights of Persons with Disabilities.
Firstly, the Committee expressed concern over the deprivation of legal capacity of persons
with disabilities and the guardianship system in Serbia, which are contrary to the Convention
and the Committee's General comment no. 1. Equal recognition before the law. It is
disturbing that these procedures are not transparent and efficient, especially concerning
people who are deprived of legal capacity and cannot vote in elections and enter into
marriage. Therefore, the Committee on the Rights of Persons with Disabilities recommended
Serbia to harmonize its legislation with the Convention, by introducing a system of
supported decision-making, with respect to peoples' will and preferences, as well as to
introduce a transparent system of guardianship. Also, Serbia was recommended to organize
training in consultation and inclusion of people with disabilities and the Ombudsman, about
the equal recognition before the law of persons with disabilities and positive experiences in
the application of systems of supported decision-making at national, regional, and local
levels for all stakeholders, including government officers, judges and social workers.
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Furthermore, the Committee on the Rights of Persons with Disabilities has expressed
concerns about the legal provisions on which it is possible for adults and children with
mental disabilities to be deprived of their liberty, and to be forcibly hospitalized and
institutionalized. The Committee therefore urges Serbia to ban the forced detention of
persons with disabilities, including involuntary hospitalization and institutionalization, and
ensure that all regulations in this area are in line with the Convention on the Rights of
Persons with Disabilities. The Committee emphasizes that Serbia should speed up the
process of deinstitutionalization in consultation with organizations of persons with
disabilities, and that Serbia should work on the development of support services in the
community.
It also expressed concern at the information that Serbia still uses coercive measures, such as
physical and chemical restraint, long treatment with antipsychotics and long-term isolation
of adults and children with mental disabilities. The Committee pointed out that such
measures are considered cruel, inhuman and degrading treatment, and called on Serbia to
begin with an investigation of reported cases, in order to determine the responsibility of
those who carried out such treatments. There are also concerns about the very poor
conditions of life in institutions, and particularly disturbing references to cases of abuse and
neglect of people, especially children with disabilities in institutions, lack of contact and
social interaction with other children and family members. That is why Serbia is
recommended to protect adults and children with disabilities in institutions from all forms
of violence and abuse.
The Committee analyzed the part of the report relating to the protection of the integrity of
persons with disabilities and expressed concern that the guardian may authorize medical
intervention, including sterilization, without the consent of persons with disabilities. The
Committee is deeply concerned that persons with disabilities, particularly those who have
been deprived of legal capacity, may be subjected to treatments such as abortion,
sterilization, research, electroconvulsive therapy and intervention. Accordingly, Serbia was
recommended to prohibit medical interventions, unless there is prior informed consent of
persons with disabilities, and to ensure appropriate remedies and compensation for those
who have been subjected to such interventions. Serbia is recommended to take all necessary
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measures to enable persons with disabilities to give informed consent, based on information
and freedom of decision-making for all kinds of treatments that can affect a person with
disabilities, regardless of the legal capacity of the person.
Given that in Serbia there is no comprehensive strategy for deinstitutionalization and that
the number of institutionalized people remains high, and that insufficient efforts have been
made in order to provide resources for the development of support services, the Committee
on the Rights of Persons with Disabilities has urged Serbia to adopt a strategy and measures
for the effective deinstitutionalization, not to invest heavily in new institutions, but to focus
on achieving the goal that all persons with disabilities live independently and enjoy the
support of the community, and to remove barriers to greater participation of persons with
disabilities in the development of support services in the community , in particular at the
local level.
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