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Implementation of Article 12 in Australia 



1 in 5  
people in Australia nominate as having a 

disability 

Estimated population of Australia 
at 30th June 2012 was 22,785,500 
people. 

Estimated population of 
South Australia at 30th June 
2012 was 1,645,000. 

Area = 983,482Sq Km 



National Context 
Opportunities 

 

• National Disability Insurance Scheme [NDIS] 

• National SDM Network.  

• The Australian Law Reform Commission completed a report, ‘Disability, 

Legal Capacity and Equality.’ This report looked at the implications of 

Article 12 on Commonwealth Law.   

• There are two mechanisms which seem to promote greater decision-

making control for people subject to forced treatment; namely, “Nominated 

Persons” and “Advance directives”. 

• In the State of Victoria, changes to Power of Attorney laws to increase their 

scope for supported decision-making.  

• Government grants for trials. 

• Trial programmes in Australian Capital Territory, New South Wales and 

Victoria. 

 

 

• South Australian programme being trialled in Japan and Ireland  
 

 



National Context 
Obstacles 

 

• Only at trial stage and not yet fully funded. 

• No cohesive approach within the Network and no funding for it.  

• Run through a Guardianship Board due to lack of funding. 

• State Law may conflict. 

• No cohesion between the States. 

• Again it is not a National change. 

• Insufficient grants 

• Small numbers; Introduced Supporters not selected by the Decision Maker 

[DM] Only DMs from the Guardianship Boards. Only South Australia has a 

programme that has passed the trial stage and has been implemented 

with all decisions by the DM. 

• No implementation from the trial programs so far. 



Article 12 Equal recognition  

before the law  

 • Persons with disabilities have the right to recognition as 
persons before the law. 

• Persons with disabilities enjoy legal capacity on equal 
basis with others in all aspects of their lives. 

• Persons with disabilities access the support they may 
require in exercising their legal capacity. 



Article 12 Equal recognition  

before the law (Cont.) 

 • All measures that relate to the exercise of 
legal capacity are safeguarded to prevent 
abuse; they respect the rights, will and 
preferences of the person, are free of 
conflict of interest and undue influence, 
are proportional and tailored to the 
person’s circumstances.  

• Apply for the shortest possible time and 
are subject to regular review by a 
competent, independent and impartial 
authority or judicial body. 



Article 16 Freedom from exploitation, 

violence and abuse 

1.  States Parties shall take all appropriate legislative, administrative, social, 

educational and other measures to protect persons with disabilities, both within 

and outside the home, from all forms of exploitation, violence and abuse, including their 

gender-based aspects. 

2. States Parties shall also take all appropriate measures to prevent all forms of exploitation, 

violence and abuse by ensuring, inter alia, appropriate forms of gender- and age-sensitive 

assistance and support for persons with disabilities and their families and caregivers, 

including through the provision of information and education on how to 

avoid, recognize and report instances of exploitation, violence 

and abuse.  
3. States Parties shall ensure that protection services are age, gender and disability sensitive. 

 



Article 16 Freedom from 

exploitation, violence and abuse 

1.States Parties shall take all appropriate legislative, 

administrative, social, educational and other 

measures to protect persons with disabilities, both 

within and outside the home, from all forms of 

exploitation, violence and abuse, including their 

gender-based aspects. 



Article 16 Freedom from exploitation, 

violence and abuse 

2. States Parties shall also take all appropriate measures to 

prevent all forms of exploitation, violence and abuse by 

ensuring, inter alia, appropriate forms of gender- and age-

sensitive assistance and support for persons with 

disabilities and their families and caregivers, including 

through the provision of information and education on 

how to avoid, recognize and report instances of 

exploitation, violence and abuse.  

 



Article 16 cont. 

 3. In order to prevent the occurrence of all forms of    

 exploitation, violence and abuse, States Parties  shall 

ensure that all facilities and programmes designed to 

serve persons with disabilities are effectively 

monitored by independent authorities. 
 



Article 16 cont. 

 4. States Parties shall take all appropriate measures to promote 

the physical, cognitive and psychological recovery, rehabilitation 

and social reintegration of persons with disabilities who become 

victims of any form of exploitation, violence or abuse, including 

through the provision of protection services. Such recovery and 

reintegration shall take place in an environment that fosters the 

health, welfare, self-respect, dignity and autonomy of the person 

and takes into account gender- and age-specific needs. 

 



Article 16 cont. 

 5. States Parties shall put in place effective legislation 

and policies, including women- and child-focused 

legislation and policies, to ensure that instances of 

exploitation, violence and abuse against persons with 

disabilities are identified, investigated and, where 

appropriate, prosecuted. 



 
Equality and non-discrimination 

Article 5 

1. States Parties recognize that all persons are equal 

before and under the law and are entitled without any 

discrimination to the equal protection and equal 

benefit of the law. 

2. States Parties shall prohibit all discrimination on the 

basis of disability and guarantee to persons with 

disabilities equal and effective legal protection against 

discrimination on all grounds. 
 



Equality and non-discrimination 

Article 5 (Cont.) 

3. In order to promote equality and eliminate 

discrimination, States Parties shall take all appropriate 

steps to ensure that reasonable accommodation is 

provided. 

4. Specific measures which are necessary to accelerate 

or achieve de facto equality of persons with disabilities 

shall not be considered discrimination under the terms 

of the present Convention. 



      Connection to Community 
Article 22 

Connection and right to be part of a community  including  having  a 
meaningful life. 

 



Freedom 

• Positive freedom  

• Opportunity 

• Fulfill ones own goals and potential 

• Can rely on provision of treatment, rehabilitation and 
accommodation 

• Can depend on the provision of safe accessible services 

• Negative freedom 

- Freedom from unnecessary direction, control, detention, 
restraint, seclusion 

- Spectrum of intervention 

 

 





Control vs.. Autonomy 

“At the heart of the jurisdiction in a contradiction.  The ideology of freedom is linked 

to a set of legal tools to restrict freedom through the appointment of substitutes.  

Guardianship laws use a modern rhetoric of personal rights promoting autonomy, 

fostering independence, and assisting citizens to participate in social life.  And yet 

the main task of guardianship forums is to strip citizens of rights, entrust proxies 

with the exercise of legal decision-making, and sometimes authorise incarceration 

through physical and chemical means.  The strange paradox of using coercive 

forms to achieve emancipator purposes raises practical questions about what 

could possibly constitute successful intervention in this Alice in Wonderland 

world? (Carney and Tait, 1997)” 

 



Bach: Re-Defining Capacity – 2 steps 

1. First and foremost, capacity is the ability with 

assistance as needed, to understand the nature and 

consequences of a decision within the context of the 

available range of choices; and to communicate that 

decision, with assistance as needed. 



Re-Defining Capacity 

2. Where a person may not be able to meet these tests even 

with assistance, capacity can also mean the ability to 

express one’s intention and to communicate one’s 

personhood (wishes, vision for the future, needs, strengths, 

personal attachments and field of care) to a trusted group of 

others chosen by the individual who, in a fiduciary 

relationship of trust, confidence and responsibility recognize 

the individual as a full person, and commit to acting on and 

representing that person’s agency in accordance with his/her 

intentions and personhood. 

 



Capacity Test 

• Presumption of capacity. 

• Still has some form of modified “capacity” consideration. 

• Focus is on the capacity to want support, choose the 
supporter, and cease the support if this is required. 

• First most important decision is about the agreement – 
assisted by the facilitator. 



Where is the real incapacity? 

Incapacity Response 

Family incapacity Mediation to avoid guardianship 

hearing 

Service incapacity Advocacy to provide professional 

assessments, care and 

accommodation 

Community incapacity to protect 

vulnerable people 

UK and US style adult protection 

policies or legislation 

Incapacity of justice system to deter 

perpetrators of abuse on vulnerable 

people 

Willpower and focus by police, 

prosecutors and the courts 



• Capacity versus Vulnerability 

 

• Support versus Assistance 

Considerations 



The practical SDM Facilitation Training     
    by Cher Nicholson 

1.    Training model for Supported Decision Making  

 

2.  Overview of the practise model 

         



Community Development Training Model  

    Builds on the developed The practical SDM facilitation training by Cher 

Nicholson produced by OPA 

Components of the The practical SDM facilitation training by Cher 

Nicholson: - 

•Uses community development principles 

•Works with formal and informal networks 

•Honours the role of the facilitator 

•Within the model, the Decision Makers’ network acts as a team for the 

expressed wishes of the Decision Maker, further enhancing desired 

outcomes 



Community Development Training Model  cont. 

    •Higher chance of success through working with systems 

rather than just Decision Maker and Supporter 

•Works with the belief that it is possible for systems to 

change 

•Introduce supporters – STAR volunteers (mutual pairing) 

•Worker participants/trainees selected from key disability 

organisations that have  experienced SDM model  through 

clients in OPA trial . 

•Independently evaluated – realist evaluation  

     (Gill Westthorpe) 

 

 



Overview of The Practical SDM Facilitation Training by Cher Nicholson 
August 2014 - June 2015 

Trainer – Cher Nicholson HCSCC 

Organisational Internal Support - 3  

Strathmont - 2 

Deanne & Jack 
CARA - 1 

Debbie 

Strathmont - DCSI CARA 

2 2 2 2 2 2 2 2 2 

4 4 4 4 4 4 4 4 4 

4 4 4 4 4 4 4 4 4 

Service 

Providers 

36 Informal 

Networks 

36 

Supporters 

18 

Decision 

Makers/ 

Clients 

9 

Internal Support 3 

Trainees 

9 

TOTAL 

139 Trainer  

1 

3 3 3 3 3 3 3 3 3 

Community    

27 



Aims of The Practical SDM Facilitation Training                                     
by Cher Nicholson 

 

1. Replicate The Practical SDM Facilitation Training by Cher 

Nicholson while maintaining the integrity of the model. 

2. Experiential training with coaching & mentoring with own 

clients in own workplace. 

3. Setting up The practical SDM facilitation training by Cher 

Nicholson structure – teams to facilitate decisions that will 

promote community connections that are not dependant on 

funding or disability specific agencies. 



Aims of The practical SDM Facilitation Training                        
by Cher Nicholson (Cont.) 

5. Explore application of The practical SDM facilitation 

     training by Cher Nicholson with other person centred        

     programmes. 

6. Spread The Practical SDM Facilitation Training by Cher  

     Nicholson - gain more skilled facilitators in the model. 

7. Build a Community of Practise with skilled practitioners  

      sharing their knowledge, skills & experiences. 

8. SDM model invites Services to view client numbers as  

      whole networks rather than individuals with disabilities. 

 



• Training and mentoring by Trainer 

• Police Check as warranted 

• Supervision discussion 

• Clarity of roles 

• Regular review by Facilitator 

 

Safety Measures 



• Managing Conflict 

• Involving Decision Makers networks 

• Maintaining and enhancing relationships 

• Connecting to Services and Local Community 

• Adherence to service providers policies and 
procedures 

 

Safety Measures (Cont.) 



Trainer – Cher Nicholson, ASSET SA 

 

 Trainee Facilitator 

Decision  

Makers 

Chosen Supporters 

Informal Networks – Family & Friends 

Service Providers – Existing and Possible 

17 = per 

team 

Community Connections 

Numerous connections occur outside the SDM structure 

The Practical SDM Facilitation Training by Cher Nicholson - 

Putting theory to Practise. 

Organisational Internal Support  



Phases of the The Practical SDM Facilitation Training     
by Cher Nicholson 

• Recruitment of Decision Maker and Supporters 

• Agreement and Commitment 

• Establishing the team 

• Exit strategies and sustainability 

 

 



Key Principals of The Practical SDM Facilitation Training 
by Cher Nicholson 

• Work in Expressed wish / will & preference.  

• Ensure that support is of their choosing and is delivered as PWD finds 
meaningful. Freedom to not have support or to cease the existing 
support arrangement. 

• That SDM practise looks at the meaning of PWD’s story/decisions 
rather than get caught in the story details that are unable to be 
changed. 

 



Key Principals of The Practical SDM Facilitation Training 
by Cher Nicholson 

(Cont.) 

• The practise concentrates on team efforts rather than 
working in silo’s or on the ability of the PWD. 

• Measures success in a different way – has the support, 
response to the decisions, and has the same 
opportunities as others in the community – Article 16 
equal opportunity. 

• Dignity of Risk is upheld. 

 



Key Principals of The Practical SDM Facilitation Training 
by Cher Nicholson 

(Cont.) 

• SDM comes from a position of PWD having Capacity. 

• SDM Supports, not Rescues 

• SDM offers liberation outside service provision 

• Every adult has the right to make decisions that effects 
their lives and for them to be respected 

 



• SDM should reflect the intension of UNCRPD and 
Article 12. 

• PWD should have the right to safety and freedom of 
abuse (Article 6) in decision making. 

 

Key Principals of The Practical SDM Facilitation Training 
by Cher Nicholson 

(Cont.) 
 



People & Roles within the model 

Facilitator 

Chosen 

Supporter – 

Friend/Mum 

Decision Maker 

Service            Providers 

AGREEMENT/ 

COMMITMENT 

Gathering the team for community connection specific to 

the Decision Makers decisions 

Internal 

Organisational 

Support 



The Trainee Facilitators Role 

• Is pivotal to the outcomes of The practical SDM facilitation 

training by Cher Nicholson. 

• See memorandum document for expectations  of role. 

• Outcomes for The Practical SDM Facilitation Training by Cher 

Nicholson is dependant on the skills, experience and 

knowledge of the trainee and their willingness to apply 

themselves to further the expressed wishes and will and 

preference of the decision maker. 

• Consultation with trainer re timelines and phases of the The 

practical SDM facilitation training by Cher Nicholson. 



The Trainee Facilitators Role 
(Cont.) 

• Responsible for alerting trainer to enquiries, or when 
difficulties arise. 

• Advice trainer if more information or further skill 
development is needed for any of the parties. 

• Sets up the framework and process. 

• Builds and maintains relationships. 

• To be aware of all decisions made and how support is 
provided. 

 



The Trainee Facilitators Role 
(Cont.) 

• To provide assistance to the decision maker and 
supporter in undertaking the The practical SDM 
facilitation training by Cher Nicholson process. 

• To act as a resource for the other parties when a matter 
is difficult to resolve. 

• To take necessary action  with consultation if the 
facilitator  believes that the supported decision making 
agreement has broken down. 

 



The Decision Maker Role  
PWD (person with disability) 

A supported person will need to be able:- 

• To express a wish to receive support. 

• To form a trusting relationship with another person/s 
(supporter). 

• To indicate what decisions they may need support for. 

• To indicate who they wish to receive support from for 
which decision. 

• To express a wish to end support if that time comes. 



The Decision Maker Role  
PWD (person with disability) 

A supported person will need to be able:- 

• To be aware that the decision they are making is their 
responsibility. The final decision is theirs, not their 
supporter or any one else's. 

• Must agree to use the model before action is taken on 
their decision. 



• Respect and value the supported person’s autonomy 
and dignity. 

• Know the supported person’s goals, values and 
preferences. 

• Respect the individual decision making style of the 
supported person and recognise when and how support 
may be offered. 

 

The Supporter/s Role 



The Supporter/s Role (cont.)  

• To form a trusting relationship with the supported 
person. 

• Be willing in the role of supporter, to fulfil their duty to 
the supported person and not use this role as a way of 
advancing their own interests or anyones other than 
that of the PWD. 

• To be able to spend as much time as is required to 
support a person to make each decision. 



• To explain the pros and cons of the decision. 

• To aid in access of information to make decisions in a 
format that the Decision Maker can understand. 

• To help the Decision Maker express their wishes. 

• To assist the Decision Maker to access resources within 
the community. 

The Supporter/s Role (cont.)  



The Supporter/s Role (cont.) 

• To understand that the Decision Maker makes the final 
decision. 

• Acknowledges when they are interacting in best interest 
rather than the Decision Makers expressed wish. 

• Seeks guidance from Trainee Facilitator when they 
require extra assistance in their role. 



Agreements 
This occurs once all roles & responsibilities are defined  

• The document itself -  needs deliberate wording. 

• Consent / Agreement by all parties. 

• It is a Non-Statutory agreement (Informal Contract). 

• People can  specifically add what they want to make 

decisions about. 

• Decision Maker can add whatever kind of support they 

specifically want and how they want  it delivered. 

 



Agreements (cont.) 

• Each organisation can choose to add their logo and 
endorsement.  

• You can prompt the Decision Maker  by letting them 
know how others have used their agreements  and their 
circumstances. 

• Needs a review date. 

• Clearly sets out the roles and responsibilities of the 
Decision Maker and Supporter/s. 

 

 



Types of decisions:- 

• Accommodation 

• Lifestyle 

• Health 

 

The Decision Maker is able to put forward any type of 
decision they wish. 

 

Agreements 



History of the The Practical SDM Facilitation Training 
by Cher Nicholson 

 

2008 – Research into literature of world-wide   

            practice models 

 

 

 

 

 

 

 



The Practical SDM Facilitation Training                       
by Cher Nicholson 2009 - 2011 

• Office of the Public Advocate 

• Funded by the MS McLeod foundation – Julia 
Farr 

Building and developing the Model 



The Model that was developed at                
Office of the Public Advocate 2009-2011 

 
 
 
 
 
 

 

A simple model that involves a Decision Maker and one or more Supporters of the 
Decision Makers CHOICE. 

Cher Nicholson, Coordinator and Facilitator of the SA Model, recruited from 
numerous disability agencies, including CARA. 

Decision 
Maker 

Supporter Supporter 



Evaluation of The Practical SDM Facilitation              
Training 

Evaluation of the Model developed while at the 
Office of the Public Advocate was independently 
evaluated by Margaret Wallace. 
 

This evaluation can be found on the Office of the 
Public Advocate website 
http://www.opa.sa.gov.au/resources/supported_de
cision_making 

 

http://www.opa.sa.gov.au/resources/supported_decision_making
http://www.opa.sa.gov.au/resources/supported_decision_making
http://www.opa.sa.gov.au/resources/supported_decision_making


Development of The Practical SDM Facilitation 
Training by Cher Nicholson 2011-2012 

ASSET SA 



The Practical SDM Facilitation Training                     
by Cher Nicholson – May 2013 

• Cher Nicholson – ASSET SA presented Model at 
Amnesty International Ireland Conference in 
Dublin 

• High interest in the SA Model from                              
the presentation made at the conference. 

• This promoted further workshops to be                   
run while Cher was in Ireland. Ongoing 
connections are maintained between                                 
Cher and Galway University. 

 



Ireland – Laura Powell 
• CARA invited Laura to see The practical SDM facilitation training by 

Cher Nicholson in action, through demonstration of the skills 

required as a facilitator and results reported by the Decision Makers 

and their Supporters. CARA invested time and expertise during 

Laura's stay. 

• Attended intensive in South Australia, 2012. 

• 3 month internship with Cher Nicholson to experience firsthand how 

the The Practical SDM Facilitation Training by Cher Nicholson works. 

• Attended final workshop for the 2014 group. 

• Laura Powell starts mini pilot of the The Practical SDM Facilitation 

Training by Cher Nicholson in Ireland. This includes weekly coaching 

through mentoring online via emails and Skype with Cher Nicholson. 

 



Japan – Toshihiko Mizushima 

• 2013 – Toshi’s initial visit to South Australia to view The 
Practical SDM Facilitation Training by Cher Nicholson in 
action. 

• 2014 – Further visit by Toshi to view model in practice. 

• 2015 – Toshi was part of the delegation of 8 from Japan 
to visit South Australia. 

• 2016 – Attended intensive training in South Australia. 

 

 



Office of Health and Community Services 
Complaints Commission evaluation 

• The first pilot was evaluated in 2013. 
 

• Independently evaluated by Jill Westthorpe. 
 

• Evaluation can be found on the HCSCC website 
– www.hcscc.sa.gov.au 

 

http://www.hcscc.sa.gov.au/


Office of Health and Community Services Complaints Commission 
funded The practical SDM facilitation training by Cher Nicholson 

August 2013-August 2015 



Office of Health and Community Services 
Complaints Commission further development of The 
practical SDM facilitation training by Cher Nicholson 



 

Strathmont 

CARA 

 
 

Office of Health and Community Services 
Complaints Commission proceeds with further 

development with only two agencies 

Introduction of the role of internal support. This role 

promotes the liaison of The practical SDM 

facilitation training by Cher Nicholson within the 

organisational structure. 



Office of Health and Community Services 
Complaints Commission evaluation 

• Second round of training facilitation of The 
practical SDM facilitation training by Cher 
Nicholson, 2014-2015. 

 

• Independently evaluated by Jill Westthorpe. 
 

• Evaluation can be found on the HCSCC website – 
www.hcscc.sa.gov.au 

 

http://www.hcscc.sa.gov.au/


Zero Project June 2015 
United Nations  

• SA Model nominated and shortlisted for                       
World Best Practice award by Zero Project. 

• Cher Nicholson invited to present The practical SDM 
facilitation training by Cher Nicholson in Vienna to an 
international audience. 

•  Cher Nicholson has been invited to be a judge as part 
of the 2016 Zero Project award for Best Practice. She is 
honoured to be invited to visit Vienna for the United 
Nations Zero Project conference when the award is 
presented in February 2016. 



• CARA jointly hosted a Japanese delegation of 8 university staff 
to experience first hand CARA’s clients undertaking The 
practical SDM facilitation training by Cher Nicholson 

• The practical SDM facilitation training by Cher Nicholson team, 
including Debbie Knowles from CARA, have been invited to 
Japan to train Japanese disability workers in the implementation 
of The practical SDM facilitation training by Cher Nicholson – 
December 2015. 

• 2016 - Candidates start mini pilot of The practical SDM 
facilitation training by Cher Nicholson in Japan. This includes 
weekly coaching through mentoring online via emails and 
Skype with Cher Nicholson 

 

Japanese Delegation 2015 



Washington D.C. – Open Society Foundation 

• 2016 – Cher Nicholson presents at a four day 
conference on Supported Decision Making, discussing 
the implementation of Article 12, with a practical 
practice model. 

• 2016 – Networking opportunities were formed worldwide 

 



Future Directions 

• Cher Nicholson will consult as ASSET SA.  

• Further workshops in August 2016 and February 2017 

• Visit overseas by invitation for conferences and skills 
development workshops to spread and implement The 
practical SDM facilitation training by Cher Nicholson 
globally 

• Continuing to develop a sustainable business plan, that is 
not reliant on grants 



•Cher Nicholson 

•ASSET SA 

•Adelaide 

•South Australia 

•t:    +61 409 302 687 

•e:    cher.nicholson@bigpond.com  



Female / Male Decision Makers 

55% 
45% 

Female / Male 



Verbal and Non-verbal Decision Makers 

30% 

70% 

Verbal / Non verbal 



Accommodation before and after SDM 
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Guardianship of Decision Makers  
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